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. INTRODUCTION

le By dec:s'on 91 (V) of ‘25 May 1977 The Governing Councrl of +he

. United Nations Environment Programme (UNEP) requested the Executive: Director,
" inter alia, to convene a small group of governmen+a| experts on environ—
mental law to examine and further pursue the work undértaken by’ UNEP in

the field of environmental law in accordance with Governing Council

decision 66 (1V), Accordingly a WOrkxng Group of Experts on Envxronmenfal
Law was; consftfufed o

2. At ifs first’ sess;on, held in Généva from 29 Auqu;T o 2 Sepfember 1977,
the Group decided that its first study should be on the legal aspects of
off-shore mining and drilling carried out within the limits of national
Jurisdiction and proposed the terms of reference for the study. 1/

3. Durlnq the second session held in Geneva from 3 to 12 April l978 the
Group considered a background paper prepared by Professor A.L,C. de uesfral
UNEP Consultant.” 2/ ~On the basis of the paper and recommendations prepared
by the Secrefarlé? 3/, the Group discussed pdlicy, goals, obJecflves and ‘_”
" methods of ‘carrying out the study. I+ then drew up a comprehensive work
programme for pursuing the topic of off-shore mininy and drilllng within

the Iim|+s of national jurisdiction at its subsequent sessions, 4/ -

1/ UNEP/VWG.12/3, Annex p.l.
2/ UNEP/YG.14/2.

3/ UHEP/YG,14/3,

4/ UNEP/WG.14/4, Annex 11.
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4, At Its;third (5=14 March 1979) and fourth (2-12 October [979) sessions
held 1n Geneva, the Croup examined matters included in section 11, part I,
of its work programme 5/. Having discussed a background paper prepared

by Professor A. Kiss, UMNEP Consultant 6/, the CGroup drew up conclusions

on matters under the following sections: A, General provisions;

B. Authorization system; C. Assessment of the impact on the environ-
ment; D. Appropriate environmental monitoring systems; and E. Consi=-
deration of the transfrontier environmental impact when aufhoriznng
off-shore mining and driilinn, in particular notification and consutfaflon. 7/
During the fourth session the Group also undertook preliminary discussions
on its long-term programme of work, including the priority list of topics
for its future work.

5. The fifth session of the Group was held in Geneva from |9 ‘o

29 February 1980. On the busis of a background paper: "Study of off-
shore mining and driliing carried out within the limits of national
Jurisdiction - safety measures to prevent pollution™ 8/ - prepared by

the International Juridical Organization (1J0), UMEP Consultant, and

draft recommendations 9/, the Group anreed to conclus1ons on Parf 2

(Safety measures) 10/, At the request of the Governing Council, Il/

the Group also discussed its future work. After thorough dsscussuons it
was able to reach consensus only on a single subject for its immediate. [
future work ("The Improvement of remedies available on a national and -~
international basis to the victims of polliution, taking into account the
concept of non-discrimination"), For the purpose of preparing its londg-
term programme of work, the Group stressed the necessity of havina before
it the Secretariat's study concerning on-going work on enviircnmental law

in various international forums |2/,

6. At its sixth session held in Paris from 30 June to |1 July 1980, the”
Group, having discussed a background paper: "Study of off-shore mining

and dritling carried out within the limits of national jurisdiction -
contingency planning"” 13/, prepared by the 1JO, UMEP Consulfant, and

draft recommendations TZY aqreed to the conc!usxons on Part 3 (Con*inqency
planning and’ lmplemenfafnon measures) 15/ The Group also engaged in

a prelimlnary exchange of views on Part 4 (anb;llfy and compensafion)

5/ UNEP/WG.14/4, Annex 1.
6/ UNEP/1G.24/2.
7/ UMEP/¥C,34/1, Annex 111.
8/ UHEP/YGC.36/5.
9/ UNEP/WC.36/3,
10/ UNEP/VG.36/6, Arnex I1.
11/ UNEP/GC.7/11.
12/ UMEP/vC.36/6, para. 17.
13/ UMEP/YG,36/4.
14/ UNEP/YG,36/2.
15/ UNEP/VIC.44/2, Annex 11,
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7. The seventh session of the Vlorking Group was held in Geneva from

21 to 3| October 4980, -Experts from.the following states:participated

in the sessions Argentina, Australia, Brazil, Canada, Colombia, Finland,
France, -Germany, Federal Republic ofy Ghana,-Greece, - India, -Jamaica, - e
Morocco, :Netheriands, Poland;.Sweden, Union.of Soviet Socialist Republicsy
United Kingdom:of Great:.Britain and:Northern Ireland, ‘United States of ;.
America and Venezuela, .Observers from the following States. attended the:.
session:..-Austria, Chile, Nigeria and Zaire, Observers :from the following
international organizations were.also present: iUnited Mations Office of -
Legal:Affalirs, Third-United Nations Conference on the Law. of the Sea,
United Nations Economi¢c Commission for Europe, World Health Organization, -
Organization for Economic Co-operation and Deveiopment, Inter=-governmental
Maritime.Consultative Organization, The Baltic Marine Environment Protection
Commission, The Commission for the Prevention of Marine Pollution by |
Dumplngifrom,shipg-andTAircnaffsﬂ(Qs|o~Gommi$siqn),,Commission'for‘fhe:'
Prevention of Harine Pollution from Land-based Sources (Paris Commission),
International Juridical Organization and international Union for the
Conservation of Nature.and.Natural Resources, .. . . -

8, -.:The.session was opened by Mr. A, Menos, Acting Director of .the UNEP:
Reglona! Office for Europe. :The Group-elected Mr. M.k, Surbiguet . (France)
as Chairman and .Mr, A,:Makarewicz. (Poland) .as Rapporteur.g,The=provisional
agenda of the:session was adopted. 16/ - . - - . . . = CoL

i

A ——————————

16/ UNEP/WG.49/1.
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:‘ti;; ORGANIZATION OF "¥ORK AND DISCUSSION ON THE CONCLUSIONS

9. In accordance with its work schedule the Group examined topics under
Part 4 "(Liabilify and compensafion). A background paper "Study of off=-
shore mining and drilling within the: Fimits of .national Jurisdictidn -
liability to pay for compensation for environmental damage" 17/ and

draft conclusions 18/ prepared by Mr, J. Hcloughlin, UMEP Consultant,
formed basis for this examination. Experts from Finland ‘and Sweden
presented a paper containing. proposals for amending in various ways the
set of draft conclusions prepared by the Consultant. 19/ ’ '

t0. The backqround paper and -draft conclusions were introduced by
Mr, Mcloughtin, The Croup indicated that these materials were very
useful for its work and expressed its appreciation to Mr. ‘icLoughlin .
for his.work, ’ C ' .

1. The Group had a lengthy discussion of the conclusions in Part 4, |
but because of the complexity of the subject matter as well as the late
distribution of the background papers, it was not able to complete only
a first reading of all the conclusions, i this Part. Lack of time .
prevented. it from completing consideration of a’draft conclusion . .
concerning State responsibility (conclusion 8), 20/ ‘Thé.text of these
conclusions appears in Annex || of this report. — =~

12, In the course of the debate the representative of OECD expressed

the interest of his organization in the work of the Group. The represcn-
tative of the legal Office of the United MNations drew the attention of
the Group o the work carried out by the International Law Commission

on the subject of international tiability for injurious consequences
arising out of acts not prohibited by international law,

13, The Group decided that it would examine the content and placing of

the definition of "installation" at a later stage of its work and

confirmed that it would be advisable to examine certain other pending
problems (including: usina the expression "coastal States" instead of
"States" and whether the expression "environment" should be used with

or without the adjective "marine") following adoption of all its conclusions,

4. A number of experts considered that it would be necessary to give
further attention to the substantive meaning of the term "damage" as used
in Part 4,

15, I+ was emphasized by the Group that the points of view expressed and
conclusions reached reflected the opinions of experts in their personal
capacities and should not be taken as committing the governments of the
respective States,

17/ UNEP/4G.49/2,

18/ UNEP/WG,.49/2/Add. 1.
19/ UMEP/VIC.49/CRP, 1,
20/ UNEP/WG.49/2/Add. 1,




UNEP/WG.49/4 .
Page 5

lll. FUTURE WORK

16, |1+ was again underl!ined that because the nexf session of the Working
Group would be the final one and would constitute the most crucial-stage

of its work, continuity in the-attendance of experts.would be highly
desirable, In addition, the Group requesfed that;the-information as ‘o
the exact-date and venue of the coming session be communicated to member
States well in advance. [+ was suggested that i+ would be most useful

if a small working party could meet just prior to the Group's eighth
session for the purpose of carrying out a preliminary examination of the
internal .consistency of.the entire text from the point of view.-of drafting.
{n this regard it was menftoned that would-be most useful to that prelxmlnary
working party if experts who had any comments which would assist it in

its work could forward them in writing to the Secretariat in Nairobi to-
arrive no+ lafer fhan 5 December 1980

‘l7 The- Group was xnformed by fwo exper*s of developmenfs connecfed with

the proposed Senior Level Meeting on Environmental Law.
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LIST OF PARTICIPANTS
ARGEMT INA

Sre. Juan Vicente SOLA, Secretario de bfmbajada, Ministerio de
Relaclones [xtériores y Culto S

AUSTRALIA

Mr. Robert Gordon CRICK, First Secretary, Australian High Commission,
Nairobi, Deputy Permanent Representative to UMEP

BRAZIL

1. Luiz Dilermando DE CASTELLO CRUZ, Assesseur du Chef du Départemsnt,
Consulalre et Juridique du Hlinistére des Relations Extérieures

CANADA

Mr. James LYMCH, Second Secretary, Mission of Canada to the
United lations in Geneva

r, DLV, SiiITH, Legal Onerations Division, Department of External
Affairs

COLOMBIA

Sr. Luis Edmundo MEDINA 1., Abogado, iinisterio de Relaciones Exteriores

FiMLAND

Mr, Naimo PEKKANEN, Justice, Supreme Administrative Court

Mr, Martti Antero KOSKEMWIEMI, Attaché, 'iinistry of Foreign Affairs
FRAMNCE

M, Marcel SURBIGUET, Sous-Directeur, Direction des Affaires Juridiques,
Ministére des Affaires &trancdres '

s Jean-Plerre PLANTARD, Chef du lluroau du Droit International,
Hinistére de la Justice

M. Philippe JEANSON, Charad de {'ission au !linistére de ['Environnement
et du Cadre de Vie

ile Bernard Marie de GOUTTLS, Magistrat Conseiller juridique, Chef du
Burczu de la 1&gisiation, “inistére de I'Industrie
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GERMANY, FEDERAL REPUBLIC OF
Mr. Alexander MUHLEN, Counsellor, Permanent Mission, Geneva
Mr. Erich ROMBACH, First Counsellor, Permanent Mission, Geneva

Mr, Johann WENZL, Second Secretary and Consul, Permanent Mission,
Geneva

GHANA
Mr. Dominio Macrae MILLS, Registrar-General, Ministry of Justice
GREECE o i
Mr., Elefterios DANELLIS, Counsellor, Permanent Mission, Geneva
IMDIA

“xi

Mr. 1.C. JAIN, Lé&gal Adviser, High Commission of India, London

JAMAICA
Mr. W. Anthony ORR, Assistant Attorney Generai Attorney General's
Chambers . -
MOROCCO

M. Abdelkader LAHMIDI, Chef de Division, Aménagements et Planification
Physique, D.A.T., Msn:sfere de 1'Habitat et Aménagement du Territoire

M, Mohamed Hassan BENSAFIDDINE, Secrefavre Auprés de la Mission
Permanente du Maroc a Genéve

NETHERLANDS
ir. Hans R. VAN bER\VALK; Assistant Legal Adviser, Ministry of Foreign
Affairs

POLAND
Mr, AndrzeJ MAKARCW!CL, Adv:ser To the ttinister, Ministry of Foreign
Affairs
Ms. lwona RUMMEL-BULSKA, Doctor in Law, Polish Institute of International
Affairs ;

SWEDEN

is. Kaj MANNHEIMER, Head of Secflon, Political Department, Ministry
of Foreign Affatrs




UNEP/WG.49/4 -
Page 8

UNION OF SOVIET SOCIALIST REPUBLICS

Mr, Edward VEKILOV, Chief, Department of Environment on the ‘Sea,
Ministry of Gas

UMITED KINGDOM OF GREAT BRITAIN AND MORTHEPN |RELAND

Mr. Patrick John SZELL, Leqal Directorate, Department of the g
Environment

UNITED STATES OF AMERICA

Mr, Peter OLSOMN, Attorney, Leqal Adviser's Office, Department of
State N

VENEZUELA

Sra. Imeria DE ODREMAN, Abogado, Consultoria Juridica, Ministerio
del Ambiente y de los Recursos Hafurates Renovabiesr

Observer$
AUSTRIA
Mr. Winfred LANG, Deputy Permanent vepresentative, Permanent Mission,
Geneva
CHILE

Sr, Sergio ANGELLOTTI, Consejero, !Misidn Permanente; Ginebra
Sr. Ricardo PLAZA, Consejero, !isidn Permanente, Ginebra
NIGERIA

Mr. Olayiwola SOMORIN, barrister-at-Law, legal Adviser, Federal
Ministry of Justice ' : '

ZAIRE
M. Gnok OSIL, Deuxiéme Secrétaire, Mission Permanente, Genéve

Unlted Natlons

Ms« Mahnoush ARSAMJANI
Legal Office
New York

Mr. lIsmat STEINER N
Secretary, Third Committee - ‘ . _
Third United Nations Conference on the Law of the Sea

iMr. C. lan JACKSON
Senior Economic Affairs Dfficer
Economic Commission for Furope
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Speclallzed agencies

WORLD HEALTH ORGANIZATION ¥
Mr. YUJI SEGUSHI Assocxa+e Legal Off:cer
INTERGOVERNMENTAL MARITIME CONSULTATIVE ORGANIZATIOM

Mr. F. MASSON

lnfergovernmenTal organlzaflons

ORGANIZATION FOR ECONOM!C CO OPEPATION AND DEVFLOPWENT

Mr. Richard STEIN, ‘trbufy +o the Director of Legal Affairs
THE BALTIC MARINE ENVIRONMENT PROTECTION ORGANIZATION

Mr. Raimo PEKKANEN

THE COMM!SSION'FOR THE PPEVENTiON OF MAR!HE POLLUTIOR BY DUMPING FROM
SHIPS AND AIRCRAFTS (OSLO COMN!SSION) g

ate s,
H

Ms. K, MANNHEIMER

THE COM1!SS!ON FOR THE PREVENTION OF MARINE POLLUTION FROM LAND-BASED
SOURCES (PARIS COMMISSION)

Ms. K, MANNHEIMER

Ny o

Non-governmenfal organlzaflons

Wiy R

INTERNATIONAL JURIDICAL ORGANIZATION
Mr, arlo GUTTIERES Lawyer, Presndenf IJO

Mr. Charbes S* CHARLES

300 .

INTERNATIOMAL UNION FOR THE CONSERVATION OF NATURE AND NATURAL RESOURCES
Mr. Wolfgang E. BURHENNE, Sec, Parliament, -General -

Secretariat

Mr. Aldo: MANOS
Acflng Direcfor, Regional Office for Europe, UNEP, Geneva

Ms. Sachiko KUUABARA
Programme Officer, Envaronmenfal Law Uni+, UNEP

Mr. Jo OFORI-BOATENG
Consultant, UNEP

Mr. James MCLOUGHLIN
Consultant, UNEP
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Annex b

LIABILITY AND COMPENSAT!ON

1. States should adopt appropriate measurcs for the determination of
liability and the payment of prompt and adequate compensation for damage
suffered as a result of operations. There should be appropriate arrangements
for the award and payment of compensation when damage is suffered outside
their respective jurisdictions,

2. (a) States should, by appropriate measures, provide for the determination
of a persen or persons, physical or juridical, to be liable for damage

which may result from gperations. The. operafor shouid be [Table unless
otherwise provided. Uhere more than one person is liable, their liability
should be joint and several; :

(b) The person or persons liable should retain any right of recourse
he or they may have against others;

(c) The person or persons referred to in paragraph (a) should be
strictly liable for any damace resulting from operations. This need not
be applied when no risk of significant adverse effects on the environment

is involved or when considerad inappropriate.

(d) Exceptions to or modifications of liability may be made,
inter a!l¢,‘when damage results from circumstances of an excep+:onal
inevitable and irresistible character. .

3. (a) A State should assure to any person who has suffered damage as

a result of operations an enforceable right to full compensation from the
person or persons referred to in paragraph (a) of conclusion 35, bearing

In mind, inter alia, the degree +o-which such person may have contributed
to the damage. This paraocraph is subject to paragraph (b).. . e

(b) The maximum liability of the person or persons referred to in
paragraph (a) of conclusion 35 may be limited, taking fully into account
the foreseeuble damage and the objective of prOthlng full compensation
to the person suffering the dawaqe.

4. (a) States shou!d make provisicon for The Jjoint and several liability
of persons referred To in paragraph (a) of conclusion 35 in cases where
damage rosults from the operations of two or more of those persons and
where that damage is not reasonably separable.

(b) In cases where the cause of damage emanates from a defined area,
but where the particular operation or operations from which the.damage -
emanates cannot be ascertained, States should consider making prOV|51on
for arrangements to provide comp nsation,
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5. (a) The person or persons referred to in paragraph (a) of conclusion
35 should be required to make appropriate arrangements to meet awards of
compensation made against them,

(b} Such arrangements could consist, infer alia, of insurance,
compensation funds or other financial securities,

6. A State should give consideration to providing that public authorities
or other appropriate persons who take reasonable action designed to prevent
the spread of poliution, minimize damage, cleanse and restore the areas
affected are entitled fo recover all expenses incurred, including payment
for any damage caused by such action,

7. A State should consider making arrangements, where its domestic law
permits, under which a specific person or authority is entitled to sue
for compensation for damage to the environment resulting from operations,
in cases where otherwise no person or authority would have standing to
sue,

8. In order to facilitate the payment of compensation to persons who
have suffered damage as a result of operations, States should consider,
inter alia, encouraging the establishment of compensation funds. Such

funds may be established to deal in particular with cases in which a

person may remain wholliy or partially uncompensated.

9, (a) In any one region of operations, States should endeavour to
conclude a regional agreement on liability and compensation. Such an
agreement, where feasible, should seek to eliminate or reduce any

differences in the nature and extent of liability and measure of compensaticn
available under the respective national legal régimes and in the procedures
for obtaining relief,

(b) In endeavouring to reach such agreement, States should, with
particular regard fto the case of persons who suffer damage within the
Jurisdiction of one State as the result of operations within the jurisdiction
of another State, give consideration to the following:

(i) determination of applicable law and competence of courts and
facilitation of access to courts;

(ii) enforcement of awards and judgements.

(c) UYhen appropriate, States could give consideration to the
establishment of intergovernmental commissions.
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Y. INTRODUCTIONR

1. By decision 91 (vz of 25 May 1977, 1/ the Governing Cowcil of the United Nations
. Environment Progrsmne UNEP) requested the Executiye Dirvector, inter glia, tos

L
n{a) Convene as soon a8 possible = small working group on envirormental aw,
t

composed of governmam experts, to examine and further pursue, inter alia, the work —_
undertaken in accordance with Governing Council decision 66 (IV)s 2

1"

LX X I J

i .

The Executive flirector accoxdingly constituted o Working Group of Experts on Environmenta
Ly gonqarising govemment—nominatea experts selected on the basis of equitsble —
geogrpphical digtribution and of expressed interest.

TR

_ 1/ pfficisl Becords of the General Assenbly, Thirty-second Session,
Supplement No. 25 %/32/25), . 126.

2/ Officisl Becsrds of the General Assenbly, Thirty-first Session,
| Suppiement Fo. 25 (£a/51/25), p. 127. Decision 6 (IV) requested the Executive Director
4o contimme: '

#(p) The development of the relevent principles contained in the Declaration of
the United Nations Conference on the Human Environment, in particular through studies
by a group of governmental and other experts on the pspecific aspects of the problem
relating to liapility for pollution and other en tal dsmage, and compensation
for such demage, taking into account, inter alds, the progress made in the work of the
Intergovernmental Working Group of Experts on Hatural Regources Shard by Two or More
States as well as the relevent work of the other internationsl, governmental and
non~governmental organizations and forums, especially that of the Intemationalhﬁ
Commission;®. (Report of the Inbergovernmental Wo Group of Experts on Na -
Resources Shared by Two or More States, see UNEP/IG.12/2).

GE.81-00561
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2. A{ iis first session held at Gemeva from 29 August to 2 September 1977, the Group,
after considering the topics recommended by the cutive Director, decided ¥hat its ___
firet study should be of the legal aspects of o ore mining and drilling carried out
within the limits of national jJurisdiction smd proposed terms of yeference for the
study. 3/ It algo tentatively suggested several topics for future study without eny

“indication that one of them deserved 2 higher priority than amother.
3+ During the second session held in Geneva from 3 to 12 April 1978, the Group

/considered & background paper pre by Professor A.L.C. de Mestral , UNEP

o/ Gonsultent. 5/ On the basis of papor and recommendations prepared by the
Secreteriat, 6/ the Group discussed policy, goals, objectives and methods of carrying
out the study. It then drew up a comprehensive work programme for examining at its
subsequent sessions the topic of offsfvre mining end drilling carried out within the —_
ldmits of nationa) Jurisdiction.

4. At it third (5-14 March 1979) ind fourth (2-12 October 1979) pessions held in

Geneva, the Group examined the matters included in Part 1 of its work programme. 8/
‘z:ing discussed & background paper yrepared by Professor A. Kiss, UNEP Consultamt, ﬂ

Group drew up draft conclusions on matiers wmder the following mections:

A. General yprovisions; B. Authorization systomy C. Asgessment of the impact on the

environment; D. Appropriste envirommental monitoring systems; and E. Consideration of

transfrontier envirommental impact when authorizing operations; proesdures for

information and consultation. 10/ During the fourth pession, the Group slso wndertook

preliminary discussions on its long~term programme of worky incindigy the conmideration

of a priority 1ist of topics for its future work. »

5« The fifth session of the Group was held in Geneva from 19 to 29 Februsry 1980.
On the basis of a backgrouwnd peper: ¥Study of offshore mining and drilling carried
out within the ts of national Jurisdiction ~ safety measures o prevent
pollution”, 11/ prepared by the International Juridical Organfization (IJ0), UREP
Consultent, and dreft recommendations, 12/ the Group agreed to draft conclusions on
Part 2 (Safety measures). 13/ At the vequest of the Governing Councdl, 14/ the Group

UREP/MG.12/3, Annex, p. 1.
Ivid., para. 9.
UNEP/AG.14/2.
UREP/WG.14/3.
UNEP/WG.14/4, Armex II.
Ibid. ‘
UNER/G.24/2.
UNEP/WG.34/1, Ammex III. .
'UEEP/WG-36/ 5¢°
TNER/WG.36/3 .
UNEP/MG.36/6, Amnex I,

Official Records. of the Generel Assembly, Thirty-fourth Session,
Supplement No. 5 (4/34/25), p. 109, '
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.discussed further the question of priority topics for its future work. After thorough
dipeugaion it was able to xeach comsensus on 2 single subject for its immediate futuxe
work ("The improvment of yemedies available on a mational end international basig to
the victimg of pollution, taking into accomnt the ¢oncept of non-discrimination"),
For the purpose of preparing its long-term progremme of woxrk, the Group stressed the
necesslty of having before it the Secxetariat's study concerning on—-going vork on
envirommentsl isw in various international forums. 15/

6. At its pixth session held in Paris from 30 June to 11 July 19680, the Group, having
discussed a background paper: %Study of offshore mining and drilling carried out
within the limits of national jurisdiction - con ney plenming® 16/ prepared by the
1J0, UNEP Consultent, and draft recommendations, 17/ agreed to draft conclusions on
Part 3 (Contingency plamning and implememtation measures). 18/ The Group also held a
preliminary exchange of views on Part 4 (Lisbility end compensation) of its exercise.

7+ During the seventh sesgion held in Ceneva from 21 40 31 October 1980, the Group
examined topics under Part 4 (Idsbility =md compensation). A backgrownd paper:

"Study of offshore mining and drilling within the limits of nationsl jurisdiction —
..iability to pay for compensation for environmental damage" 19/ and draft

conclusions 20; prepared by Mre J. Mcloughlin, UNEP Consultent, formed the basis for
this examination. Because of the complexity of the subject matter amd lack of time,
the Gromp was not able to complete its work on conclusions in Part 4. The Group
finighed its first reading of nine draft conclusions in this Part; 21/ in addition it
had 2 prelimivacy diecussion on a draft conclusion concerning State responsibility, 22/

8. Pursuani to the suggestion of the Working Group, the Executive Director of UNEP .
convered a mmall Drafting Group of selected experts for the purpose of carrying out a
preliminary examination of the imternal conmistency, from the point of view of drafting
of the texts of draft concluasions already adopied by the Working Group. The Drafiing
Group, during its meeting held in Geneva from 28 to 30 Jamary 1981, examined a1l

42 draff conclusions so0 far considered end also discussed in & preliminary marmer .
certain problems left open by the Worldng Group. 23/

BNEP/WGJG/Gr para. 17.
UNEP/MG.36/4.
UNEP/VG.36/2.
UNEP/WG.44/2, Armex IT.
URER/MG.49/2.

Ibid., Add.1. .
ONEP /MG 49/4 4 Arnex IT.
UNEP/WG.49/2, Add.1.
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.. 9+ The eighth session of the Group was held in Geneva from 2 to 13 February 1981,

- Experts from the following States participated in the session: Argentine, Augtralia,

’ %razil, Canada, Colombia, Finland, France, Germany, Federsal Bepublic of, GreeSe, India, ~
amaiea, Morocco, Netherlands, Poland, Sweden, Switzerland, Union of Soviet
Socialist Repliblics, United Kingdom of Great Britedn emd Northern Irelend,
United States of America and Venezuein. Observers from the following States attended
the sesmion: Austria, Egypt, Chile emd Italy. Observers from the following internationa
organizations were also presents Economic Commission for Europe, International
Labour Organisation, Worlad Health Organization, Inter-Governmental Maritime
Consultative Organization, Organisation for Economtc Co-operation and Deyvelopment,
The Baltic Marine Enviromment Protection Commimsion (Helsinkt Commimsion), the

10. The session was opened by Dr. B. Bohte, Representative of the Exqm;tive Director
of UNEP. The Group elected Mr. M. Surbiguet (France) as Chairman smd ‘'

Yr. A, Mekarewicz (Polind) as Bapporteur. The provisionsl agenda of the sesgion wes
adopted.

. II. ORGANIZATION OF WORK AND DISCUSSICN ON THE CORCLUSIONS

11. The Working Group then proceeded to consideration of its draft conclusioms., The
oposals of the Drafiing Group 25/ were presented by its Chairmen, Mr. P.J. Szell
s fﬁnited Kingdom) and were used by the Working Group in its final review of the drvaft
conclusions. In addition the Working Group completed consideration of the nine draft
conclusions in Part 4 of its study (Iiability and sampensation); the possibility of
heving a tenth conclusion (on State responsibility) was further discussed but no text
* was adopted.

12, The Group agreed to give the following title to the text it had prepareds

"Conclusions of +he study on the legal aspects concerning the envivonment related to
offshore mining and drilling carvied out within the l1imits of national Jurisdicetion,

~ 13. Having coﬁx"pleted its review, the Working Group, by consensus, adopted as a whole
the texts of all the 42 conclusions. The texts of these coriclusions gppear in
Annex I to the report. . *

. 14. After having discussed at length the. legal character of its study and the possible
forms it might #ake, the Group agreed that in drafting the ammexed conclusions it had
- din mind that they have the character of guidelings snd expressed the wish that the
Governing Council adopt them ag such. .
15. One of the experts from Argentina vecalled the statement an Argentinian expert
had delivered at the fourth session of the Group in comection with ome of “the
conclusions. .

et ——

24/ UNEP/MG.54/1.
25/ NEPANG.54/5.



20. The Chairmen informed the Worldng Group hat he had received during the session
cextain letters from experts. These letters form the subject matter of
document YREP/WG,54/1INF.] . .




1. States showld, either 3ndividually or Jointly, by 811 appropriate means, take preventive
measures ageinnt, limit, and in so far as posaible reduce pollution and other adverse effoots
on the environment resulting from offshore exploration for snid exploitation of hydrocarbons
and other minerals, and velated ackivities, within the limits of rational Jurisdiotion
(hereinafter referred Yo 28 "operations®). To this end, States should, in partlovier,

edopt legislaetive and regulaiory measures and yrovide appropriate mac! .

2. (1) States should snsure that their laws, regulations and other measures relating to
operations are no leps effective than internationsl xules, standards énd recommended practices
procotures. They should, acking either divestly or through the competent international
vations, facilifate and encoureglpthe excharge of legal, scientific and tochnical
information relating o activities intended to prevent, corbai and reduce pollution and

other adverse effects on the envivonment resulting from operations,

(2) Tuese laws, regulations and other measures adopted by States should, in so far as
possible, be barmonized, in particuler al $he regional level, teking into account the best
_&vailsble stendards and technology. Global or regional yules, sianiards and yecommended
practices and procsdures should pe estsblished. :

3. States, acting divectly or through the competent inkernational organizations, should
co-operate in protecting the enviromment from pollution and other sdverse effects resuliing
from operations: '

(a) in formilnting, in pariicular at the reglonal level, conoerted policies, taking
into pooount characteristic regional featuress

(v) by promoting the development of seience and the transfer of $echnology.

‘ Co-operation between States with xegard to protection of the enviromment from pollution
and other adverse effects yesuliing fron opexations ghould be carried out on the basis of
good faith and in the spirid of good neighbourliness, Such co-operation should, inter ¥lis,
not cause any wnreasonsble delays in tha carrying out of tho operations,

5. States should designate, eifher individually in aveas wmder their Jurisdiction omy
yhere appropriate, Jolntly, protected areas In oxder 4o pafeguzrd from pollution and other
adverse effects of operantions, importaut ecosystems or vepregentative samples thereol, as

well as specisl hzbitats critical for the survival of endangered species of fama and flora.
"B, fub $ion sysbeh '

6. (1) The important features of operations, including consiruction, ereciion on site

and major elferstion of installations, shonld be mede subject to a prior written anthorizatior
from the competent muthority of the Stake which, before granting such authorization, should b
satisfied that the gpplicant has the technical movledge, obility and economisc capasity as
deemed to bs necesgary by the authority to carry out the operations, as well as 4o npply the
pecessary safely measures and, vhenever necessary, io take contingency action. Such
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of se conclusions, "installation" means any offshore structure or facility, vhether

£ or mobile, which is used for exploring for, exploiting, storing, loading or transporting
hydrocarbons or other minerals from the seabed or its subsoil, but is not comsidered 4o
include & ship used for transportation of hydrocarbons or other minerals.

auti orization should be given in accordance with an appropriate procedure. For the purposes

(2) The granting of an authorization should be preceded by an assessment of the effecis
of the proposed operations on the envivomment, unless the competent authority is satisfied
that in the light of the scope, duration and technical methods employed in the operations,
significant adverse effects on the environment cammot be expected.

(3) Authorization should be refused if there are clear indications that the operations
are likely to cause significant edverse effects on the enviromment which could not be avoided
by compliance with the oonditions in the authorization. - .

T. The authorization should provide for concrete requirements on envirommental protection.
Such authorization should, ig particular, require the operator:

(a) To take all neoessaiy measures o ensure that spillage, leakage or wastes resulting
trc.khe operations do not endanger public health, fauns snd flora and coastal regionss

(b) To have an adequate contingency planj

(¢) To remove the installation upon completion of the operations in so far as this is
Justifizble from en economic and technical point of view;

(d) To rehabilitate, where appropriate, the enviromment.
C. Envirormental assessment

8. The assessuent referred to in conclusion 6 (2) should cover the effects of operations
on the enviromment, wherever such effects may oocur. It should when deemed eppropriate
contain the following: .

(2) = description of the geographical boundaries of the area within which the operations
are to be carried out;

am(P) & description of the initial ecological state of the avea;
(¢) an indication of the nature, aims and ‘scope of the proposed operationsy
(8) = description of the methods, installations and other means 4o be used

(e) a description of the foreseesble direct and indirect ng-term and short-term
effects of the operations on the enviromment, :!.ncludingjfazma, ora and the ecological
palance}

(£) a statement setting out the measures proposed to reduce to the minimum the risk of
lamage to the enviromment from carrying out the operations and, in addition, possible
lternatives 4o such measuress .
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17. (1) Vhensver a State has reason to believe that operations oould have significant
adverse effects on the environment of other States or of aress beyond the limits of national
Jurisdiction, it should provide such other States, as well as competent international
organizations, with timely information that would ensble them, where necensarys Yo take
gppropriate measures. ‘

(2) Such information should provide relevant data, the transmission of which is not
prevented by national laws or regulations.

18. States involyed should be willing fo hold consultations about the measures needed to
prevent, combat and reduce significant adverse effects on the enviromment, which operations
may produce outside the limits of the jurisdiction of the euthordzing State.

19. (1) A State within whose Jurisdiction operations are being considered or carried out
should take into account any adverse environmental effects without disorimination as to
ether such effects are likely o ocour within the limits of its jurisdiction or beyond
ch limits; inter alis, such non-discrimination should be observed in national rreventive
laws and regulations.

(2) States should endeavour, in accordance with their legal systems and, vhere
appropriate, on a basis agreed with other States, o grant equal access 4o snd treatment in
adninistrative procecedings o persons in other States who may be affected by pollution or
other adverse effects resulting from proposed or existing operations.

F, Safety measures

20. States within whose Jjurisdiction operations are being considered or ave being carried
out should ensure that such safety measures are undertaken with regard to the design,
construction, placement, equipment, marking, operation and maintenance of instsllations that
the provisions set out in conclusion 1 are observed.

21. Siates should accordingly ensure,' inter alis, thats

(2) the materials used in the construction of installations are chosen in the light
the load they will have o bear and the sonditions governing.the sexrvice expected of
the installationss -

(b) installations are designed and constructed so hat, except in those circumstances
that are both unforesecable and irresistible, they will withstand any natursl conmditions to
vhich they may be subjecteds

(c) every installation vhich may pose a danger to mavigation is externally marked so
as %o give adequate warning of its presence and sufficient details for its identification,

using appropriate internationally recognized warning signals;

(a) " installations are, when appropriate, indicated on charts and notified to those
concerned.

22, States should also ensure, inter alia, thats -

(a) =11 phases of operations, whether at the mtege of exploration or exploitation,
are properly prepavredj _
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(b) in the case of offshore exploration and exploitation of hydrocarbons, adequats
corllrols are exercised, in particular, overs

- well-head equipment and protective devices including blowout prevention
equipment;

- dsviqes f;:ar controlling seabed equipmeny firom the surfaces

~ md programmes and procedures for well casing and cementings

- operating procedures applicable to installations aud their implementations

(¢) the bpmtor monitors all his operationss

(d) storage offshore of !qdroéa:%ons end other minerals is effected in & safe marmers

- (e) hydrocerbons and other minerals from the sesbed are trensported to shore in a
safe manner.,

23"&1rthermore, States should ensure thats

(8) the use of any installation is conditional wpon obtaining a certificate of
approval issued by a competent bodys ’

(b) contimuing supervision of installations is maintained and proper inspections are
conducted.

24. States should emsures
(a) sufficient mamming levels on installationss

(b) suiteble qualifications and experience of persons working on installations,
taking into account the best availsble standards and technologys

: (c) appropriate 'l:raining'prograxmea, including training on a contimuing basis,
particularly as ragards safety and envirommental m’ctgm.

2ffstates should, as far as possibles

(2) ensure inat, during operations, international rules, standards and recommended

practices and procedures as regards ocoupational safety, henlth and conditions of work, are
effectively followeds , : '

(b) encourage ¢o-operation among workers, erployers snd governmment on matters relating
to safety, health and oconditions of work in operations.

G. Contingency planning and implementation measures

26. (1) States within vhose Jurisdiction operetions are being considered or are being
oarried out should ensure the development &and, whenever necessary, application of plans to

deal with accidents and other unforeseen events resulting in pollution and other adverse
effeots on the environment, or the threst thereof (hereinafier referred to as “contingencies"),
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(2) Contingency plans should, in particular, establish gpecial procedures for dealing
vith contingencies which could create poliuntion oi euch significance or magnitude, that
wvidespread or lasting damage, or the risk therecf, could ensus,

27. States ghould ensure that action is taken to deal effectively with pontingencies.
To this end, they shoulds ~

(a) ensure that operators take the gotions mecessary under their contingency planss

(v) as spproprinte, take sction in accordance with their nationsl contingency
plansy and

(¢) toke such other actions as mzy be necessary.
States should not allow the commencement or contimation éf opexations unless satisfied
to the availability of the fechnicsdl Ymowledge, trained persomnel and financial and other
resources necessary to carry out the contingency plan referred o in ¢onclusion 7 (b) and
that satisfactory arrangements for their uge in case of s contingency have been made.

29. 'he operator's contingensy plan should establish appropriate measures for dealing
effectively with contingencies and, in particular, should include arrangements for:

(2) the irmediate raising of an alavm in he area of the operations
(®) xapid warning of en amthority or authorities designated for the purposes

(¢) +the warning, as may be necessary, o shipping which might be sbout to enter
the immediate vicinitys )

(3) an up-to-date 1ist of the porsons o be alerted and informed, together with the
ppeediest means availsble of, and necessary informetion for, making contact with thems

(e) a contiming flow o an authority or suthorities designated for the yurpose of
; information relating to particulars of the contingency, measures already taken and
action requiredy . : :

-~ (£) imediate mction fo desl with a contingency umder the direction of a designated
person, in particulsr to protect human life and glso to protect living resourcesp

(g) the stemming of the flow of $osic or other harmful substancea and the
extinguishment of fires, as well am the means neceassary to achieve these ends;

(h) the rewval, as approperiate, of polluting subsiances;

(i) +he reduction of and, insofar as possible, prevention of adverme effects on
the enviromment, as well as mitigation of such effectsy

(j) a8 appropriate, Joint action by mutusl assistence smong operators to respond
to a ocontingenoy; and

(k) periocdic emergency exercises.

N
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30. States should prepare national contingency plans which set forth measures for
undertaking or taking control of the conduct of actions in response to contingencies.
To this end, the plans should, inter alin, include provisions fors

UNEP /WG .54
A.nneégg /4
page 7

(2) supervision of the activities of the operator at all times during a contingency;

(‘b) a procedure under which the sppropriste suthoriiies may intervene vwhenever they
consider it necessary or desirable., Such intervention may involve either glyving dirsotions
to the operators or a State authority itself undertaking action to deal with a contingency;

(¢) establishing srrangements for:

(1) the deéignation of a single suthority to take command of the actions referred
to in subpaxagraphs (a) and (b) aboves .

." (i1) the receipt ani, as necessary, the obtaining and dissemination of information
concerning contingencies; .

(1i1) ensuring the ready availability, at strategically placed centres, of the
hecessary personnel, equipment and materials

(1v) ensuring the commmnication of notice of contingencies to the appropriate
national anthorities and competent international organizations with a view
to avoiding danger to shipping or other interests;

(v) complementing the ¢apability of operators to take the actions envisaged
under, inter alia, conclusion 29 (@) and (f) to (1); amd

(a) establishing, as necessary, other administrative arrangements for implementing
national contingency plans,

31. A State within whose nations)l Jurisdiction actions are being considered or are being
cen to deal with contingencies, should take into account any potential adverse

( muental effects without discrimination as 4o vhere, in particular in areas of

equivalent ecological importance, such effects are 1likely to ooour,

32. (1)  Whenever a Siate has reason to believe that any contingency vithin the limits of
its national jurisdiction is likely to have significant adverse effects on the envirorment
of other States, it should provide as soon as practicable such other States, as well as
ary competent international organizations, with information that would enable them, vhere
necessary, to take appropriate measures.

(2¥ such information should provide relevant data, the Yransmission of which is not
rrevented by national laws or regulations.

33. A State ghoulds

(a) vhen considered necessary, inform other States within its region of the fechnical
expertise, trained personnel, equipment and materials kept available pursuant to
conclugion 30 (c) (ii1);

(b) provide such assisfame 28 it can reasonably make avellable, including technical
gertise, trained persommel, equipment and materials. To this erd it should:
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(1) oconsider maldng on a bilateral and miltilateral basis standing errangements
for mtual assistance and co-operationy and

H. Lisbility and oompensation

34. States shouldgadopt eppropriate meapures for the determination of damage suffered as
| . & result of operations and 1inbility therefor, as well as for the rayment of prompt and
adequate compensation for such damage. There should be appropriate arrangements for the
award an% Payment of compansation vhen damage is suffered outside their respechive
Jurisdictions, )

C' (1) states showld, by appropriste veasures, mrovide for the determination of s person

Ppersons, physical or Juridical, to be lisble for damage which may result from operations,
The operator should be lisble unless otherwise provided. Where more than one person is
lisble, their liability should be Joint and several.

(2) The person ar persons Yisble should retain any right of recourse he or they may
have against othors.

(€] Exceptions to or modifications of 1iability may be made, irter 2lia, vhen damage
resulis Lfrom circumstances of an excoptional, ineviteble and irresistible character,

36. (1) A State should asmme to any person who has suffered damsge as a rTesult of
operations an enforceshle wight %o and adequate compensation from the person or
persons referred to in conolusion 35 (1;, bearing in mind, ivitér alia, the degree to which
: %person may have contributed 1o the damage. This pavagraph is subject to paragraph (2)

(2) The meximm 1iability of the person or persons veferred %o in conclusion 35 (1)
may be limited, taking fully into account the foresecsble damage and the objective of
Yroviding full compensntion to the person suffering the damage.

37. (1) states should mske slon for the joint and several 1liabi1i{y of persons
referred o in conclusion 35 il) in cases where damage results from the operations of two
or more of those persons and where that damege is not reasonably separabie.

(2) Such arrangements could ponsist, Anter alis, of insurance, compensation funds or
c‘er financial securities, ) ’ ’ ’ .




41. In order o facilitate the Peyment of compensation to persons who have suffered damage
as a regult of operations, States should consider, inter alis, encouraging the establishment
of oompemihion funds. In particular, such funds might be established to deal with cases in

Wh suchAperaon or persons remain wholly cr partially wcompensated.

42. (1) In any one reglon of operations, States should endeavour o conclude an agreement
on 1izbility and compensation. Such an agreement should, where feasible, seek to eliminate
or reduce any differences in thé nature and extent of ligbility, the principles for
determining damage, the measure of compensation availsble under the respective national
level régimes and the procedures for obtaining compensation.

(2) In endeavouring %o veach such agreement, States should, with particular regard
$o the case of persons who suffer damage within ‘hl’xe Jurisdiction of one State as the
result of operations carried out within the Jurisdiction of another State, give
consideration to the following:

(a) determination of the applicable law and the competence of courts, as well
as facilitetion of access to courtsy

(b) enforcement of awards and Judgenments,

- (3) Vhen appropriate, States should give consi:ia‘ation Yo the establishment of
‘rgovernmente.l comuissions. - .. :
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