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Preface

PREFACE

Environmental law s an essential tool for the governance and management of the environment and natural resources. It
is the foundation of national and regional policies and actions to ensure that the use of natural resources is done equitably
and sustainably.

In the East African sub-regional countries of Kenya, Tanzania and Uganda have, since 1995, been developing and harmonizing
various environmental laws in selected sectors within their region. The process of developing and harmonizing
environmental laws is intended to lead to the enactment or amendment of the internal legislative, regulatory and
administrative framework of each country. Such change has been harmonized at a sub-regional level where the three
countries have agreed on legal principles, definitions and substantive legal provisions to govern a segment or matter of
the environment or natural resource sector.

The volumes produced by the UNEP/UNDP/Joint Project on Environmental Law and Institutions in Africa, East African
Sub-regional Project, are intended to build capacity in Kenya, Tanzania and Uganda in environmental law. The East African
Sub-Regional Project is 2 component of the UNEP/UNDP Joint Project on Environmental Law and Institutions in Africa
funded by the Dutch Government. The underlying presupposition is that the three countries share similar historical and
legal heritage and that the physical and historical sitvation in East Africa offered an opportunity to initiate and encourage
dealing with environmental issues according to problem-sheds. The historical facts are that (a) there is a history of
regional cooperation among the countries from colonial times; and (b) there is shared legal tradition which derives from
common law origins. These two historical facts were relied upon to support development and harmonization of legislation
on selected themes in the commonly shared environment.

The UNEP/UNDP Joint Project on Environmental Law and Institutions in Africa is funded by The Royal Dutch Government,
as a pilot project, to work with selected countries towards development of environmental law and institutions in Africa,
The purpose is to enhance the capacity of the countries to develop and enforce laws relating to environment and natural
resources. Phase I of the Project which commenced at the end of 1994, and is scheduled to end in December, 1999,
involves seven countries, namely: Burkina Faso, Malawi, Mozambique, Sao Tome and Principe, Kenya, Tanzania and
Uganda. While activities in the first four countries focus on entirely national activities, the work in the three East African
countries are focused on issues which are essentially of sub-regional character. The management of the Joint Project is
based at UNEP within its environmental law activities and is directed by a Task Manager, who works under guidance of a
Steering Committee. Members of the Steering Committee are UNEP, UNDP, FAO, The World Bank, IUCN Environmental
Law Centre and The Dutch Government,

The Process For Development and Harmonization Of The Laws

Representatives of the three governments met in February 1995 to work out general principles and modalities for their
cooperation.

A second meeting was held in May, 1995, to discuss the general terrain of topics amenable to development and harmonization
of laws. The final decision on six priority topics was taken at their third meeting in February 1996.

The six topics which were selected for the Pr oject’s activities are:

(i)  Development and harmonization of EIA Regulations;

(i)  Development and harmonization of laws relating to transboundary movement of hazardous wastes;

(it)  Development and harmonization of the methodologies for the development of environmental standards;

(v)  Development and harmonization of forestry laws,
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(v)  Development and harmonization of wildlife faws; and
{(vi)  Recommendation for legal and institutional framework for the protection of the environment of Lake Victoria.

(vii) The seventh topic, development and harmonization of laws relating to toxic and hazardous chemicals was taken
up in 1998 when the work on the first six was virtually complete. The three countries considered this as one of
the critical issues in environmental protection in the sub-region.

For each of the topics, the governments jointly worked out generic terms of reference. However, each national team
subsequently worked out country-specific terms of reference to reflect national legal and institutional situations, existing
initiatives on the same task as well as existing priorities. The respective national consuitants were also selected by the
National Coordinating Committees (NCC), working in consultation with an officer at the UNDP country office.

The national consuitants have now completed their work. In each case, the reports have enjoyed reviews by the national

_panels constituted under the aegis of the respective NCCs. Draft reports, as they evolved, were circulated to the consultants
in the three countries. In many cases, the consultants were able to take the reports of their counterparts into account in
finalizing their reports. Therefore, very high degree of harmonization of reports had been achieved before the consultants
could meet together.

At the end, a workshop to finally harmonize the reports was held in 1998 in Kisumu, Kenya and was attended by the
consultants for each topic for substantive discussions of their reports and to agree on recommendations to their
governments. The objectives of the workshop were to; (a) ensure that recommendations for policies and law for the
respective topics as far as possible, are in harmony; (b} promote the development of legal and institutional machineries
which are comparable in all the three East African countries in the absence of an over-arching sub-regional framework;{c)
harmonize the normative prescriptions and institutional machineries and therefore create an opportunity for harmonized
enforcement procedures; and (d) create an opportunity for dealing with the respective environmental problems according
to the problem-sheds, which are essentially sub-regional. The workshop was facilitated by Professor David Freestone,
Legal Advisor, International and Environmental Law Unit of The World Bank and Mr. Jonathan Lindsay, a Legal Officer in
Development Law Service at the United Nations Food and Agricultural Organization,

Thereafter, a meeting for Permanent Secretaries responsible for environment from the three countries was held and
attended by the national coordinators. The Permanent Secretaries as accounting officers and policy leaders in their
ministries were fully briefed on the aspirations and activities of the project; how the project had developed and the
process of harmonization. They assumed ownership of the outcome of the reports. They also resolved that the stage was
well-set for development of a sub-regional binding instrument on environmental management. Their debate recognized
that a legally binding instrument in the form of a protocol within the framework of the Treaty of East African Cooperation
would take time to evolve and could involve a broad cross-section of ministries. For these reasons, they resolved that as
an interim measure, they would sign a memorandum of understanding.

Subsequently, a Memorandum of Understanding on Cooperation in Environmental Management was entered into by the
three governments on 22 October 1998 covering all the themes of the project and also covering other aspects which had
not been envisaged in the project. One of the main features of the Memorandum of Understanding is a commitment to
develop a protocol on environment management under the auspices of the proposed East African Treaty.

The governments of Kenya, Tanzania and Uganda are expected to take up the recommendations and the Memorandum of
Understanding and implement the recommendations. In fact, the Permanent Secretaries specifically requested UNEP and
its cooperating agencies in the Joint Project to assist in the development of the Memorandum of Understanding.

Meanwhile, the Joint Project has undertaken to produce the reports on the seven topics as stand-alone publications and
as bases for national legislation. In addition, a report on the review of national projects related to environmentaf law and
institutions has been prepared as part of the publications. The national reports were prepared by the National Coordinators
in the three countries. This report is intended to assist in avoiding duplication of efforts and create a coherent synergy in
reviewing and developing environmental laws.
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This Volume comprises three reports prepared by the national consultants, harmonized at the joint workshop and finally
accepted by the Permanent Secretaries. lis theme is the development and harmonisation of wildlife laws in the East
African sub-region. The report identifies priority areas requiring harmonising wildlife management and proposes enactment
of new laws and regulations.

Address any enquiries about these reports to:

Task Manager

UNEPANDP/Dutch Joint Project

Technical Cooperation Unit

Division of Policy Implementation

United Nations Environment Programme

PO. Box 30552

NAIROBI, KENYA

Tel: 254 2 623815/624256/623480/623923
Fax: 254 2 623859/230198

email: charles.ckidi@unep.org



Overview

OVERVIEW

Introduction

Africa has wildlife resources which are unique and spectacular. It is the last place on mother earth where vast herds of
animals roam in the open grasslands. The East African countries of Kenya, Tanzania and Uganda possess a substantial
amount of this unique natural resource.

wildlife resources in East Africa, however, are facing potential and actual threats of destruction and degradation as a
result of human needs and interference. Issues of poverty and environmental degradation are heavily impacting on the
wildlife resources.

The Governments of the three countries have made great strides in trying to maintain or enhance the productivity of
wildlife resources by instituting policy, legal, institutional and management measures. These measures may bear no fruit
if the people of the region do not implement them and is the region does not comply with the international agreed agenda
in wildlife management.

This report, therefore, focuses on a legal and policy review and provides recommendations as a contribution to the
overall wildlife management in East Africa. Country reports of Kenya, Tanzania and Uganda on the status of legal enactments
and their enforcement are provided.

Kenya Country Report

Formal and organised wildlife management in Kenya dates as far back as the colonial period. The Kenyan report,
therefore, reviews the historical development of wildlife policy and legislation from the colonial period to the present
dates. There have been very many policy and legal instruments on wildlife management in Kenya. One of such reviews
looks at the stakeholders who have interest in wildlife management in Kenya.

The report also reviews the Kenya Wildlife Society (KWS) study which addressed wildlife - human conflicts; compensation
and revenue sharing; community participation; legal matters and land-use. The Report further, like those of Tanzania
and Uganda, reviews existing international legal instruments on wildlife to which Kenya is or should be party. It is
revealed in the review that a substantial number of legal instruments in Kenya do address the normative demands of
international and regional wildlife related conventions. The report further reviews Kenya's treaty - practice by stating the
steps usually taken in entering and implementing treaties. A number of laws which have been enacted to implement
conventions and treaties are listed.

The Kenyan Report also makes a comparative study of treaty - practice in Uganda, United States and United Kingdom. To
bring the issues of treaty practice to relevance with the wildlife legislation, a review is made of the national implementation
of CITES in Kenya. In addition to CITES implementation, a review of national implementation of the Lusaka Agreement on
Cooperative Enforcement Operations Directed at Illegal Trade in Wildlife and other related conventions is made.

The report acknowledges that a draft Wildlife Conservation and Management Bill, 1997 had been prepared. The Bill had
been drafted as a result of the Five - Person Review Group which had identified key issues requiring urgent legislative
intervention. This report, however, also reviews the Bill by identifying new areas and terms used in the draft. A commentary
is also provided on the drafting style of the Bill where inconsistencies, weaknesses, wrong wording, errors and clarity
issues are raised. The commentary also identifies missing elements of the Bill. Areas for regional harmonization are
also identified in the Bill and other pieces of legislation. These areas of harmonization relate to management, enforcement,
partnerships with communities, treaty practice and institutional matters. A conclusion is drawn that Kenya Wildlife
legislation requires further in-put to ensure good or effective wildlife management.

The report concludes by providing draft implementing regulations for wildlife management. These regulations relate to
diplomatic privileges for Lusaka Agreement; return or forfeiture of specimen regulations; and, headquarters agreement.
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Tanzania Country Report

The Tanzania Country report covers only the mainland part as Zanzibar has a separate system of policy, legislation and
institutional set-up for wildlife management. The report reviews the state of Tanzania’s wildlife resources, where it is
stated that the country is endowed with a rich resource base. Several of Tanzania’s protected areas are of international
recognition. A review of national policies for National Parks and the National Land Policy is made as a basis for providing
the foundation for the legislative review. The latest policy is found in the Policy for Wildlife Conservation as was approved
in 1998. Therefore, a detailed analysis of this policy is provided in the report.

The report further provides a detailed review of existing national wildlife laws and regulations in Tanzania. There are six
principal laws and 13 subsidiary laws which are of primary importance. The Wildlife Conservation Act of 1974 being the
principal legislation. A detailed analysis of the practices for wildlife conservation under existing legislation is provided.
Other laws related to wildlife conservation, such as the Fish Act, the Mining Act, the Land Ordinance are analyzed. A
number of deficiencies are identified in the existing legislation.

"The report also provides a review of the institutional framework and mandates for wildlife conservation in Tanzania, with
the Tanzania National Parks Authority (TANAPA) being the focal or main institution. A conclusion is drawn that the
institutional framework for wildlife management remains sectoral.

Like the Kenyan and Ugandan reports, this report reviews regional and global conventions related to wildlife. An analysis
of national implementation of the conventions and protocols is made. Treaty practice is also analyzed with a comparison
from Kenya and Uganda. A detailed analysis of CITES implementation in Tanzania is also made simply because the
Convention is a major treaty for wildlife conservation in Tanzania. It is evident that Tanzania has made a lot of effort in
incorporating normative demands of international treaties in her domestic legislation.

The report makes useful recommendations for amendment of existing wildlife laws. The major recommendation being
that the Wildlife Conservation Act of 1974 should be repeated and a biodiversity conservation and management legislation
be enacted. This is intended to bring the law into conformity with the 1998 Policy for Wildlife Conservation, create a
single institutional framework and also give the people more powers over management of wildlife resources.

In conclusion, the report contains a comprehensive and detailed draft law known as the Biodiversity (Conservation and
Management) Act.

Uganda Country Report

Uganda's report takes a slightly different approach. This is due to the fact that a new wildlife legislation, that is, the
Uganda Wildlife Statute, had been enacted in 1996. Therefore, the issues are more related to implementation than a
comprehensive overhaul of the law. It is also shown in the report that a framework law on environmental management
had been enacted and a Constitution for the nation promulgated in 1995. Against that background, the report traces the
historical development of wildlife conservation from the pre-colonial period to the present. A state of the wildlife resources
is also provided. The country report, just like that of Kenya and Tanzania, reviews existing policies and legislation relating
to wildlife management. There exists a wildlife policy of 1995 which was translated into law. Other relevant policies such
as forestry, rangelands, agriculture, wetlands, land use, are analyzed.

On wildlife legislation, 2 comprehensive review and analysis is provided right from the Constitution for sectoral laws and
regulations. The report states that although Uganda has a new wildlife legislation, there are still gaps and inconsistences
which need to be ironed out. A detailed review is therefore made the Wildlife Statute, 1996.

A Ratification of Treaties Act 1998 has also been enacted. This is a major step to ensure that the country complies with
her international obligations. In order that a full understanding of Uganda's main partners in wildlife management is
made, 2 comparative study of Kenyas’ and Tanzanias' wildlife policies and legislation is made. This study further provides
areas which require harmonization in the East African region. Area for harmonization mainly relate to migratory species/
illegal trafficking, endangered species protection, enforcement and research.
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Overview

The report, like that of Kenya and Tanzania, provides a detailed analysis and review of implementation of CITES and
Lusaka Agreement. The major implementation laws being found in the Constitution, the Ratification of Treaties Act,
1998, the National Environment Statute, 1995 and the Wildlife Statute, 1996.

An implementation status of international and regional treaties and Conventions is also provided where details of state
practice on implementation is analyzed. Due to the fact that Uganda has fairly new laws for wildlife conservation, the
report recommends that the main issue to handle is the making of implementing regulations. Therefore, draft regulations
on wildlife endangered species (or CITES)and cooperative enforcement directed at illegal trade (or Lusaka Agreement)
are provided in the report.

Areas which have been agreed upon by the three countries that require harmonization in wildlife management are
annexed to this report. What is required to be to be done is that the Governments of the three countries should enact the
various draft legal instruments into law and implement the recommendations on issues for regional harmonization.



KENYA COUNTRY
REPORT



Development and Harmonization of Environmenial Laws in Fast Africa — Volume 6, June 1999

ACROYNMS

COBRA CONSERVATION OF BIODIVERSITY RESOURCE AREAS
GOK GOVERNMENT OF KENYA

IDA INTERNATIONAL DEVELOPMENT AGENCY

KPA KENYA PORTS AUTHORITY

KWS KENYA WILDLIFE SERVICE

NGOS NON GOVERNMENTAL ORGANISATIONS
'NOSRC NATIONAL OIL SPILL RESPONSE COMMITTEE

0AU ORGANISATION OF AFRICAN UNITY

USAID UNITED STATES AGENCY FOR INTERNATTONAL DEVELOPMENT



Report on the laws relating to Wildlife Management in Kenya

TABLE OF BIODIVERSITY-RELATED STATUTES IN KENYA
| Agriculture Act, Cap 518.

2. Animal Diseases Act, Cap. 364,

3 Antiquities and Monuments Act, Cap 215.

4 Fisheries Act, Cap.378

5. Forests Act, Cap. 385.

6. Grass Fires Act, Cap 327.

7. Lakes.and Rivers Act, Cap 400

8. National Museums Act, Cap. 21§

Plant Protection Act, Cap, 324.
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10.  Seeds and Plant Varieties Act, Cap. 326.
11.  Suppression of Noxiows Weeds, Cap 325.
12, Water Act, Cap 372,

13, Wildlife (Conservation and Management) Act, Cap 3706.



KENYAN CASES

1.

Abdikadir Sheikh Hassan & 4 Others Vs Kenya Wildlife Service (High Court of Kenya at Nairobi) Civil Case No.
2059 of 1996(unreported)

Hon. Raila Odinga Vs Hon Justice Abdul Majid Cocker (High Court of Kenya at Nairobi; Miss App. No. 58 of 1997
(Unreported)

Prof. Wangari Maathai & 3 Others Vs City Council of Nairohi & 2 Others (High Court of Kenya at Nairobi) Civil Case
No. 72 of 1992 (Unreported)

Prof. Wangari Maathai Vs Kenya Times Media Trust Ltd (High Court of Kenya at Nairobi) Civil Case No. 5403 of
1989 (Unreported)

The Commissioner of Lands & Anor Vs Coastal Aquaculture Limited (Court of Appeal at Nairobi) Civil Appeal No.
252 of 1996 (Unreported}.

Maina Kamanda & Anor Vs Nairobi City Council & Anor (High Court of Kenya at Nairobi) Civil Case No. 6153 of
1992 {Unreported)

Joscph Boro Ngera & Anor Vs Kenya Wildlife Service
(High Court of Kenya at Nakuru) Civil Case No. 268 of 1992 (unreported).

Anyama Mogoma Suondo Vs ihe Accounting Officer, Ministry of Tourism and Wildlife (High Court of Kenya at
Mombasa} Miss Appl. No. 63 of 1990 (Unreported) And Civil Case No. 268 of 1989 Anyama Mugoma Suondo Vs
The Attorney General
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TABLE OF BIODIVERSITY RELATED TREATIES RELEVANT TO KENYA

1.

9.

10.

11.

12,

13.

14.

15.

16.

17.

18.

19.

20.

International Convention for the Protection of Birds, Paris, 1950 (Kenya not et a party).
International Plant Protection Convention, Rome, 1951 (Kenya is a party).

Agreement Concerning Cooperation in the Quarantine of Plants and their Protection against Pests and Diseases,
Sofia, 1959 (Kenya is not a party).

International Convention for the Protection of New Varieties of Plants, Paris, 1961 (Kenya is not a party).
Phyto-Sanitary Convention for Africa, Kinshasa, 1967 (Kenya is not a party).
African Convention on the Conservation of Nature and Natural Resources, Algiers, 1968 (Kenya is a party).

Convention on Wetlands of International Importance Especially as Waterfowl Habitat, Ramsar, 1971 (Kenya is a
party).

Protocol to Amend the Convention on Wettands of International Importance Especially as Waterfowl Habitat, Paris,
1982 (Kenya not a party}.

Convention Concerning the Protection of the World Cultural and Natural Heritage, Paris, 1972 (Kenya is a party).

Convention on the Prevention of Marine Pollution by Dumping of Wastes and other Matter (as amended) London,
Mexico City, Moscow,. (Washington), 1972 (Kenya is a party).

Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and other Matter, 1972,
London, 1996 (not yet in force and Kenya is not a party).

Convention on International Trade in Endangered Species of Wild Fauna and Flora, Washington, 1973 (Kenya is a
party).

Convention on the Conservation of Migratory Species of Wild Animals, Bonn, 1979 (Kenya not a party).
United Nations Convention on the Law of the Sea, Montego Bay 1982 (Kenya is a party).

Agreement Relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea of 10
December 1982, New York, 1994 (Kenya is a party).

Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10
December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish
Stocks, New York, 1995. (Kenya not a party).

Vienna Convention for the Protection of the Ozone Layer, Vienna, 1985 (Kenya is a party).

Montreal Protocol on Substances that Deplete the Ozone Layer, Montreal, 1987 (Kenya is a party).

London Amendment to the Montreal Protocol on Substances that Deplete the Ozone Layer, London, 1990 (Kenya
is a party),

Copenhagen Amendment to the Montreal Protocol on Substances that Deplete the Ozone Layer, Copenhagen, 1992
(Kenya is a party).
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21.

22,

23.

24.

25.

26.

27,

28.

29,

30.

Convention for the Protection, Management and Development of the Marine and Coastal Environment of the
Eastern African Region, Nairobi, 1985 (Kenya is a party).

Protocol Concerning Protected Areas and Wild Fauna and Flora in the Eastern African Region, Nairobi, 1985
(Kenya is a party).

Protocol Concerning Cooperation in Combating Marine Pollution in Cases of Emergency in the Eastern African
Region, Nairobi 1985 (Kenya is a party).

United Nations Framework Convention on Climate Change, New York, 1992 (Kenya is a party).
Convention on Biological Diversity, Rio De Janeiro, 1992 (Kenya is a party).

Agreement for the Establishment of the Indian Ocean Tuna Commission, Rome, 1993 (not yetin force) (Kenya not
a party).

United Nations Convention to Combat Desertification in those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa, Paris, 1994 (Kenya is a party).

Convention for the Establishment of Lake Victoria Fisheries Organization, Kisumu, 1994 (Kenya is a party)

Lusaka Agreement on Cooperative Enforcement Operations Directed at Illegal Trade in Wild Fauna and Fiora,
Lusaka, 1994 (Kenya is a party).

Agreement on the Conservation of African - Eurasian Migratory Water birds, the Hague, 1995 (not yet in force)
(Kenya not a party).
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EXECUTIVE SUMMARY

This Report addresses the issues related to wildlife legisiation in Kenya by-

Reviewing of the policy framework for the management of wildlife resources in Kenya.

e Identifying existing regional and international lega! instruments on wildlife management to which Kenya s, or should
be, party; and evaluation of their national implementation where applicable, or recommendations for their national
implementation as may be appropriate.

e Drafting legislative instruments and headquarters agreement.
. Reviewing of the draft Wildlife (Conservation and Management) Bill, 1997.

TASK 1: REVIEW OF THE POLICY FRAMEWORK FOR THE MANAGEMENT OF WILDLIFE RESOURCES IN
KENYA

An analysis of Kenya's Wildlife Policy has been conducted, commencing with the establishment of a formal policy framework
for the management of wildlife resources in Kenya which coincided with the official declaration of colonial rule in Kenya.
Until then, the regulation of access to wildlife resources and its management were expressed in fundamental communal,
social, cultural, ethical and economic values.

During the colonial period, policy on wildlife focused on the regulation of hunting, possession of and trade in wildlife
trophies. This policy focus was exemplified by the various ordinances in Kenya on wildlife as well as the international
conventions entered into by the colonial government. Some policy shifts occurred in 1945, when attention was given to
protected of wildlife through the concept of protection areas and the vesting of all wildlife in the government, in addition
to the regulation of hunting.

After independence, the policy on wildlife remained largely unchanged up to 1975 when the Government issued Sessional
Paper No. 3 on the “Statement on the Future of Wildlife Management Policy in Kenya”. The new changes in policy
included the call for: (i) integrated wildlife management; (i) recognition of both community and private participation in
wildlife management; (iii) the centralization of the administrative machinery for wildlife management; and, (iv) the
maximization of the economic value of wildlife resources in Kenya. Sessional Paper No. 3 was translated in 1970, into the
wildlife (Conservation and Management) Act, Cap 376 Laws of Kenya.

By the mid eighties, however, it had become clear that further policy adjustments were necessary to deal with chronic
issues within the wildlife sector such as: (i) increase in wildlife-human conflicts (for example, non-compensation for
wildlife related losses of human life, injuries, loss of crops or other property, competition for grazing land and other
land-use conflicts, wildlife-related livestock illnesses, etc} (ii)the failure by the Government to achieve an integrated
wildlife management approach (e.g. conflicting sector-specific policies on land use, haphazard establishment of lead
agencies with competing and conflicting competencies over wildlife, proliferation of sector-specific legislation affecting
wildlife management.); and, (iii)increased poaching and loss of wildlife species within protected areas.

As a result, the Wildlife (Conservation and Management) Act, Cap 376 was amended in 1989, vide the Wildlife (Conservation
and Management) (Amendment) Act, Act. 16 of 1989, which established the Kenya Wildlife Service (KWS). In 1990, KWS
issued its Operational Strategies (Zebra Book), which demonstrated new policy approaches to the conservation and
management of wildlife in Kenya. In 1994, KWS commissioned a Five Person Working Group (The Review Group) to
solicit public views and solutions to human-wildlife conflicts, compensation, economic utilization of wildlife resources,
and promotion of the tourism industry. The Review Group issued its Report in December 1994, entitled “Wildlife -Human
Conflicts in Kenya”. In 1995, KWS commissioned Four Technical Studies on: (i) Wildlife Utilization; (ii) Land-Use Planning
and Policies; (iii} Tourism Strategies and Pricing; and, (iv) Wildlife Legal Framework.
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On the basis of the findings of the Review Group and the Four Technical Studies, together with the initiatives contained in
the Zebra Book, the Government adopted a new Wildlife Policy in 19906. The new policy contains several policy shifts, key
amongst them being: (a) the recognition of wildlife in terms of biodiversity; (b) the adoption of plurality of values in e
management of wildlife; (¢) recognition of the principle of inter-generational equity and the global character of wildlite
resources; (d) revision of certain administrative mandates within the wildlife sector; (¢) the need to institutionalise
incentives for wildlife management (f) improved techniques for mitigating the effects of wildlife-human conflicts; and,
{g)the establishment of the system of user -rights in respect of wildlife resources in Kenya.

The outcome of the new policy is the proposed Wildlife {Conservation and Management) Bill, 1997 (see Task IV).

TASK 1I:  IDENTIFICATING EXISTING INTERNATIONAL LEGAL INSTRUMENTS ON WILDLIFE MANAGEMENT
TO WHICH KENYA IS, OR SHOULD BE, PARTY, AND EVALUATING NATIONAL IMPLEMENTATION

Thirteen international and six regional conventions/protocols have been identified as those to which Kenya is or ought to
be a party. Kenya’s treaty practice has been discussed in detail and its key legal limitations identified (for example, (a) the
“absence of constimtional provisions requiring implementation of treaties through enabling national legislation or ratification
of treaties by Parliament; (b) the non-inclusion of treaties not adopted through enabling national legislation amongst the
laws of Kenya; and, (c) the absence of clear legal provisions on treaty practice in Kenya. The treaty practices of Uganda,
US and United Kingdom (UK}, have been discussed for comparative purpose.

The national implementation of each of the conventions or protocols identified is discussed with the attendant legal
limitations in mind. The key elements of the conventions/protocols requiring enabling national legislation for their
implementation have been identified and certain legislative proposals made, (for example, (i) The Wildlife (Conservation
and Management) (Return or Forfeiture of Specimens) Regulations; (ii) The Diplomatic Privileges (Task Force on Co-
operative Enforcement Operations Directed at Illegal Trade in Wild Fauna and Flora) Order; and, (iii}Draft Headquarters
Agreement between Government of Kenya (GOK) and the Task Force.

The Kenyan laws (existing or proposed) which deal with the substantive matters of the conventions/protocols identified,
have been noted and the extent to which their provisions implement those conventions/protocols, has been clearly
demonstrated. Where there are gaps, certain legislative proposals or administrative reforms have been suggested.

TASK III: DRAFTING LEGISLATIVE INSTRUMENTS AND HEADQUARTERS AGREEMENT

The draft legislative instruments have been prepared as a consequence of the analysis conducted under Task II are listed
below:

i.  The Diplomatic Privileges (Task Force on Co-operative Enforcement Operations Directed at Illegal Trade in Wild
Fauna and Flora) Order: which is intended for the national implementation of the Lusaka Agreement.

ii. The Wildlife (Conservation and Management) (Return or Forfeiture of Specimens) Regulations: which is intended
for the national implementation of both CITES and the Lusaka Agreement.

iii. The Headquarters Agreement between GOK and the Task Force: which is intended for the national hosting of the
Task Force under the Lusaka Agreement.

TASK IV: REVIEW OF THE DRAFT WILDLIFE (CONSERVATION AND MANAGEMENT) BILL, 1997

The draft Wildlife (Conservation and Management) Bill, 1997, has been prepared in order to translate into law the policy
initiatives of 1996. In reviewing the substantive provisions of the draft Bill, the key issues identificd in the process of
policy analysis requiring legislative intervention, have been taken into consideration. Such issues include: (a} the need
for user-rights relative to wildlife resources; (b) liberalization of wildlife management outside the protected areas; (c)
mechanisms for cost and revenue-sharing amongst wildlife stakeholders (d) environmental impact assessment for activities
within protected areas; and, (¢) compensation for wildlife related losses.
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The review of the draft Bill has focused on:

»  The objectives of the draft Bill;

s Definitions of terms in the draft Bill;

»  Administrative/Institutional changes proposed in the draft Bill,

»  Drafting requirements in respect of the Bill;

*  Elements missing from the draft Bill;

o Certain issues of law on the draft Bill;

»  Weaknesses in the substantive provisions of the draft Bill; and,

»  Supgestions on the provisions of the Bill for Sub-regional co-operation and harmonization.

The outcome of this review is the conclusion that, the draft Bill still requires further work. The areas in need of improvement
have been identified and suggested changes made.
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1.0 INTRODUCTION

The establishment of a formal policy framework for the
management of wildlife resources in Kenya coincided with
the official declaration of colonial rule in Kenya. Until then,
the regulation of access to wildlife resources and its
management were expressed in fundamental communal,
social, cultural, ethical and economic values, Various
religious practices, art, literature and economic activities,
were all a collective expression of human relationship with
wildlife resources in Kenya. That human - wildlife
relationship varied from one ethnic community to another,
and from one geographical area to another.

In discussing the policy framework for the management of
wildlife resources in Kenya, distinction must be made with
respect to two historical epochs: colonial period and post-
colonial period. In terms of official policy, as is commonly
understood to be official expression of intent contained in
various documents (such as, Sessional Papers,
Development Plans, Policy Framework Papers), it must be
re-emphasised that no such policy existed in Kenya prior
to the formal establishment of colonial rule in Kenya.

During the colonial period, several ordinances were
promulgated to regulate the access to and harvesting of
wildlife resources in Kenya. The Game Ordinance (No 4
of 1898) marked the introduction of legislative control
over the wildlife resources in Kenya. The Ordinance was
subsequently repealed and replaced with several new
legislation between 1898 and 1957. Several Game
Regulations were issued under the successive Game
Ordinances. In addition, certain species enjoyed special
protection under Ordinances specific to them for instance,
the Wild Birds Protection Ordinance (No. 13 of 1901)
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and, the Ostriches Ordinance (No. 8 of 1907) among
others.

With the advent of colonial rule, Kenya began to participate
in the international wildlife agenda. In 1900, the Convention
for the Preservation of Wild Animals, Birds and Fish in Africa
was successfully negotiated and Kenya became a party
thereto. In 1933, the Convention relative to the Preservation
of Fauna and Flora in their Natural State in Africa was
concluded and Kenya became a party thereto. In 1945, the
National Parks Ordinance (No. 9 of 1945) was passed as
law in Kenya and it formally established the notion of
protected areas. It served as a precursor to the Wildlife
(Conservation and Management) Act, Cap. 376 of the Laws
of Kenya. The 1933 Convention served as a precursor to
the African Convention on the Conservation of Nature and
Natural Resources.

1.1 Evolution of Wildlife Policy in Kenya after

Independence

After independence, certain policy shifts occurred. Even
though the National Parks Ordinance of 1945 together with
the Wild Animals Protection (Amendment) Ordinance
(No0.23 of 1953), as amended from time to time, continued
to apply until 1976, when they were both repealed by the
Wildlife (Conservation and Management) Act, Cap. 376,
due to the dwindling nature of the wildlife resources in
Kenya, the need for certain policy changes began to emerge.
The colonial focus was on harvesting of wildlife resources.
The key elements of the colonial Ordinances were as
follows:

- Protection of certain wild animals and fish against
the hunting of their trophies.
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Licensing for the hunting, possession and sale of game
trophies.

- Authorisation for the destruction of wild animals
causing damage to crops,

- Protection of young wild animals against hunting .

- Prohibition of hunting within areas declared to be
game reserves and imposition of closed seasons for
hunting.

- Registration of farmers practising ostrich farming, and
regulation of dealings in ostrich products.

- Prohibition of hunting of game by natives.

- Imposition of penalties for activities in breach of the
Ordinances or regulations made thereunder.

- The confiscation by Government of game trophies
acquired in contravention of the Ordinances or
regulations made thereunder.

- Regulation of hunting methods.
- The vesting of all wild animals in the Government.

In 1975, the Government prepared Sessional Paper No. 3
entitled “Statement on the Future of Wildlife Management
Policy in Kenya.” The key elements of Sessional Paper No.3
may be summarised as follows:

- it called for the integrated management of wildlife
resources in Kenya;

- it emphasised the need for community and private
participation in the management of wildlife resources
in Kenya;

- itcalled for a centralized administrative structure for
the management of wildlife resources in Kenya; and,

- itcalled for the maximization of the economic value
of wildlife resources in Kenya.

Sessional Paper No. 3 emphasised the close relationship
between wildlife and other environmental resources, the
need to view the economic value of wildlife as part of: the
wider national economic output and their inter-relatedness,
the realisation that wildlife management and conservation
is part of the various systems of land-use; the appreciation
of the potential human - wildlife conflicts and the need for

an integrated approach towards their solution; the need
for economic incentives to communities and private land
owners to encourage incorporation of wildlife with other
forms of land-use, and the need for a clear and flexible
legal regime for the management of wildlife in Kenya.

Sessional Paper No. 3 was translated in 1976, into the
Wildlife (Conservation and Management) Act Cap 376. The
new legislation, among other things, combined the former
Game Department and the Kenya National Parks into a single
agency, the Wildlife Conservation and Management
Department, within the Ministry of Tourism and Wildlife, It
also formally recognised that conservation and
management of wildlife resources in Kenya would be
divided between the Government (in protected areas) and
private persons (ranchers).

Certain policy and legislative inadequacies began to appear
in the late 1970s and early 1980s, relative to wildlife
conservation and management. It became apparent that
Sessional Paper No.3 and the Wildlife {Conservation and
Management) Act of 1976, did not:

(a) reduce the conflict between people and wildlife. This
failure appears to have been caused by the lack of a
competent administrative structure (in terms of clear
institutional policies, adequate financial resources,
objective and corruption - free criteria for
compensating wildlife related losses), and inadequate
legislative enforcement provisions;

(b) achieve the desired goal of an integrated approach to
the management of wildlife resources. This failure was
more evident in the area of: land-use planning and
policies; proliferation of uncoordinated sector-
specific legislation; haphazard establishment of official
lead agencies often with competing and conflicting
competencies; and, ineffective approaches on local
community participation;

(c) achieve greater protection or conservation of wildlife
within the gazetted areas. More wildlife is resident
outside the protected areas where their survival rates
appear to be higher than within the gazetted areas.
Poaching has been more prevalent in the protected
areas than in the private ranches.

Responding to the short-falls in Sessional Paper No. 3 and
the Wildlife (Conservation and Management) Act of 1976,
the Government reviewed the said Act, and Parliament
promulgated the Wildlife (Conservation and Management)
{Amendment) Act, of 1989. The 1989 Act established the
Kenya Wildlife Service (KWS) as a parastatal (a body
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corporate) to replace the Wildlife Conservation and
Management Department. KWS was promptly exempted
from the Stale Corporations Act (Cap 440), to grant it
greater autonomy and flexibility in discharging its statutory
obligations. In 1990, KWS issued its Operational Strategics
(The Zebra Book) which clearly demonstrated a new
approach to conservation and management of wildlife in
Kenya.

In July 1994, KWS commissioned a Five- Person Review
Group (the Review Group) to solicit public views and
solutions to: human-wildlife conflicts; problems of wildlife
control; compensation, economic utilization and
relationships with KWS; and, tourism industry; and make
independent findings on those issues. On December 19th,
1994, the Review Group issued its report entitled “Wildlife
- Human Conflicts in Kenya”. In addition, KWS$
commissioned Four Technical Studies on, namely: Wildlife
Utilization; Land Use Planning and Policies, Tourism
Strategies and Pricing, and the Legal Framework (the Four
Technical Studies). On the basis of the findings of the Review
Group and the Four Technical Studies, KWS initiated a new
policy strategy which the Government adopted in 1996.
The Wildiife Policy of 1996, commences with a Mission
Statement as follows:

“The Government holds in trust for present and
future generations nationally and globally the
biological diversity represented by Kenya’s
extraordinary variety of animals, plants and
ecosystems ranging from coral reefs to alpine
moorlands and from deserts to forests. Special
emphasis is placed on conserving Kenya's
assemblage of large mammals found in few other
places on earth.”

The Mission Statement forms the corner-stone of the new
policy orientation. It reveals the following aspects; that is,
formal recognition:

{a) of the principle of inter-generational equity (the idea
that the present generation should ensure that in
exercising its right to the beneficial use of the
environment, the health, diversity and productivity of
the environment and natural resources is maintained
or enhanced for the benefit of future generations).

It does not, however, recognise the principie of intra-
generational equity (the idea that the people within
the present generation have the right to benefit equally
from the exploitation of the environment and natural
resources and that they have an equal entitlement to
a clean and healthy environment);
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(b) of the principle of international co-operation in the
management of shared wildlife resources or wildlife
resources enjoying the status of international
significance or importance (the idea that international
cooperation is essential for the management of
environmental resources of significant international
importance or environmental resources shared by two
or more states);

(¢c) adeparture from the original concept of “wildlife

and the embracing of the concept of “biodiversity”,

which includes species, habitats and ecosystem
variability. The Policy Document explains this
departure as follows:

“Biological diversity is therefore, being used in
preference to wildlife ..... both to reflect the broader
intent of wildlife conservation.... and lo under-
score Kenya’s commitment to the Biodivesity
Convention. The term wildlife..... refers more
narrowly than biodiversity lo the larger animals....”

Recognising the widespread nature of biodiversity and the
mixed jurisdictional responsibilities involved, the Mission
Statement addresses the conservation of biological diversity
within the framework of a broadened wildlife policy, and
assumes collaborative efforts among government agencies
and with the private sector. Thus, while the expanded
wildlife policy should be seen as a major contribution to
Kenya’s conservation of biodiversity, it does not constitute
a national biodiversity policy as such”.

The shift from “wildlife” to “biodiversity” is designed to
address the problems hitherto associated with the lack of an
integrated management approach to wildlife. It calls for the
harmonization of land-use planning and policies; co-
ordination of official activities with cross-sectoral effects,
integration of administrative jurisdictions over wildlife;
increased cross-sectoral collaborative efforts with regard to
both environmental planning; and, economic planning and
the realisation that biodiversity management must be treated
as part of the wider national economic and social goals.

(a) of the plurality of values relative to wildlife
management . This is more pertinent when seeking
solutions to the wildlife -human conflicts. Different
people have different value systems for analysing the
importance of wildlife. In dealing with these
competing and often conflicting value systems,
different approaches should be adopted taking into
account the principles of equity and fairness, and
sensitivity 10 special needs of local communities and
poverty alleviation;
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(b) the conservation of biological diversity calls for the
expeditious identification and prioritization of options
deemed to be of local, national, or global significance.
There is need to define conservation priorities using
clear-cut biological, economic and social criteria;

(c) there is need to provide incentives to encourage the
conservation of wildlife resources. Such incentives
may include measures for the mitigation of wildlife -
human conflicts and distribution of benefits;
(d) the statutory mandate and role of KWS should be
revised. It is presently deemed impractical for a single
organisation to police and manage all wildlife
resources in Kenya, given the diversity of land tenure
systems which affect the location of those resources.
It is thus, essential that the role of KWS be redefined
to reflect the envisaged policy shifts. The institutional
restructuring of KWS is also called for in order to
give it 2 more stream-lined structure and devolution
of its mandate to biogeographic regions; and,
(e) a new implementation strategy is needed to reflect
the new policy initiatives. The new strategy is to be
anchored on the idea of user-rights in order to foster
partnerships, reconciliation of wildlife-human
conflicts, and create a balance between incentives and
enforcement requirements for the management and
conservation of wildlife resources in Kenya.

Sessional Paper No. 1 of 1994, on Recovery and Sustainable
Development to the Year 2010, outlines in its Chapter 2,
the Framework for Development in Kenya. In this
Framework, environmental sustainability in the
development process is regarded as essential, and to this
end, the focus is toward a unified and integrated
environmental policy, especially with regard to regulatory
processes and standards, capacity-building in planning and
policy analysis. Wildlife and tourism are recognised within
this policy paradigm.

1.2  Stakeholder Interests and Existing Policy
on Wildlife

The KWS Five Person Review Group in its Report (pg.6)
identified the following legal persons as stakeholders in
wildlife management:

- Local wildlife associations.

Individual land owners.

- Group land owners.
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Trustees of communally owned land.
- District wildlife fora (individual ranchers).
- Government of Kenya.
- Kenya Wildlife Service.
- Forestry Department.
- Geology and Mines Department.

- District Development Committees and Sub-district
Development Committees.

- Local Authorities (County Councils).

- National reserves and national parks.

- Hoteliers and Tour Operators.

- Beach operators.

- Women groups.

- Community enterprises.

- Game Farmers.

- Local NGOs.

- International NGO'S.

- International Community.

The variety of the stake-holders indicate the variety of
their views on wildlife conservation and management.
They do not agree on “which types of utilization and
benefits are preferable.” Certain issues, however,
constitute common ground for various stake-holders.
These issues are:

(i) Reconciliation of Wildlife-buman Conflicts:

The KWS Five-Person Review Group Report (pg.2)
considers wildlife human conflict “ . . .to be any and all
disagreements or contentions relating to destruction, loss
of life or property, and interference with rights of individuals
or groups that are attributable directly or indirectly to wild

animals”.

The Group then proceeded to divide wildlife-human
conflicts into two broad categories:
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(a) True problems between wildlife and people which
include “ . . effects of a personal nature such as
injuries and death, as well as economic and
psychological losses people suffer when wild animals
destroy human life and property. Differences and
losses traceable to policy and management (for
example, processing of compensation claims)”.

(b) Inter-personal conflicts which * . . . include disputes
related to competition and group interests centred
on resources and the power to control wildlife
benefits. They may also stem from dislike of new
policies that will affect the balance of power or benefit
certain groups”.

The causes of wildlife -human conflicts, as outlined in the
Group Report (pg.5) are as follows:

- loss of agricultural crops due to damage by wild
animals;

- damage of forest plantation trees and seedlings by
wild animals;

human beings killed or injured by wild animals;
- loss of livestock killed by wild animals;

- competition between livestock and wild animals for
pasture and water;

- destruction of infrastructure (fences, pipes, works)
by wild animals;

competition for land space between communities and
wild animals within and around protected areas;

- hosting and transmission of major livestock diseases
by wild animals;

security problems arising from invasion of human
settlements by wild animals;

- ineffective techniques for controlling problematic wild
animals;

excessive institutional enforcement techniques for
instance, shootings and whipping;

misconception of KWS as a donor agency (over
expectations);

absence of compensation for destruction of property

by wild animals;

- low compensation for loss of human life caused by
wild animals;

- inefficiency and abuse of compensation procedures;
- uncontrolled animal movements and migrations;

- competition and lack of involvement in tourism
business;

- conflicts of interest over benefits accruing from
wildlife;

- " licensing problems among operators of wildlife-
related tourism activities;

- security/safety of tourists within protected wildlife
areas,

- policy weaknesses causing uncertainty in potential
investors;

- land-use conflicts and inadequacy of policy for
resolution;

- illegal hunting and trade in wildlife products;

denial of a share of revenue and other benefits to
stake-holders;

poverty;
- negative social impacts of tourism; and,
- negative environmental impacts of tourism.
In dealing with the causes of wildlife-human conflicts, the
Group recommended urgent policy and legislative review
covering:
(a)  community participation.
(b)  land use patterns and land tenure systems.
(c)  compensation.
(d)  tourism development.

(i) Compensation and Revenue Sharing

Presently, compensation exists only for loss of life or
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injuries. There is no compensation for crops, property and
livestock destroyed by wild animals. Compensation
problems are related to the existing policies and
administrative procedures. These problems include:

- non-application of traditional compensation systems;

- the insufficiency of the compensatory figures - for
example, a2 maximum of K.shs.30,000/= for loss of
human life or injuries;

- the lack of public knowledge that compensation is
paid by the Treasury and not KWS,

- the absence of compensation for [oss or damage of
crops, property and/or livestock caused by wild
animals;

- slow and inefficient compensation payment
procedures;

- absence of compensation guidelines and procedures;

- corruption in the absence of a transparent
compensation system that clearly reveals amounts
claimed and amounts paid; and,

- absence of an insurance scheme for compensation.

In terms of revenue sharing, the Group Report (pg.6) notes
that:

“.. .neither KWS nor the people bave clear ideas
about who the stake-holders are, or what might
constitute equitable distribution of wildlife
benefits’”.

The ofictal policy, as declared in 1991 by the Government
of Kenya, is that local authorities neighbouring protected
areas should receive 25% (twenty five percent) of revenues
collected at park gates, and that part of the revenues should
benefit local communities around those protected areas.
Most local authorities and local communities have not
received their entitlement under this policy. The policy has
also been under-mined by the fact that, it invites conflict of
interests between local communities and local authorities
or between various groups within the local communities.
In addition, the requirement that KWS should be self-
sufficient financially makes the full implementation of the
policy impracticable, when revenue is not in excess of the
operational costs of KWS,

Itis thus essential that the policy on revenue sharing should
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be reviewed so as to:

- identify a criteria for the determination of who the
stake-holders are, or purposes of distributing financial
and infrastructure benefits accruing from protected
areas;

- setout guidelines and procedures for revenue sharing;

- establish a revenue sharing formulae that reconciles
the competing interests of KWS in its quest toward
financial integrity and self-sufficiency, and those of
local authorities or local communities around
protected areas;

- identify which activities should be supported by
wildlife related revenues within the local authorities
or communities around protected areas; and,

- determine whether costs and losses associated with
wildlife conservation and management should he
shared as well.

(iii)  Community Participation

KWS has started a Community Wildlife Service (CWS)
programme to:

(a) foster partnership with local communities on the
conservation and management of wildlife;

(b) encourage private landowners to open their lands for
occupation by wild animals;

{(c) cncourage devolution of certain statutory
responsibilities of KWS to private land owners whose
land is inhabited by wild animals;

(d) facilitate wildlife related revenue sharing and grant
of consumptive user-rights to participating local
communities and private persons;

assist with the establishment of wildlife related non-
consumptive user rights in tourism enterprises (for
example, camp-sites, cultural manyattas, camel-
safarts, curio-shops, etc); and,

(e)

(f) provide private training on wildlife conservation and
management and the control of wild animals-related

problems.

The CWS is a component of the Conservation of Biodiversity
Resource Areas (COBRA) Project whose aim as outlined
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in the Group Report (P2) is to “ . . .increase socio-
economic benefits from conservation and sustainable
management of wildlife and natural resources in
communities adjacent to Kenya’s national parks, with funds
from USAID and IDA™,

Additional community-related KWS projects include the
wildlife for Development Fund, a fencing programme and
the Rural Service Design Project. These initiatives, the
Group noted, in their Report (P9), are “conceptually
sound, but (their) impact and cost-effectiveness have vet
to be properly monitored and evaluated. Their horizontal
coordination with those of law-enforcement sections of KWS
and local stake-holder and non-target organizations is
rather weak, allowing contradiction and conflict to
emerge”’. Most worrying is the Group's observation in their
Report (pg.6), that certain elements of CWS, in particular
its Pilot-Utilization Scheme, is technically illegal since the
ban on hunting (Legal Notice No. 12 of May 20th 1977, Act
No. 5 of 1978, Legal Notice No. 181 of August 21, 1979) is
still in force, and as such consumptive user-rights cannot
be granted under the existing law.

From the foregoing, it is apparent that ceitain policy and
legislative changes have to be made in order to facilitate the
form of community participation through partnerships and
benefit sharing as are reflected by the various KWS initiatives.

1.3 Review of the On-going Wildlife Law
Reform Being Undertaken by the Kenya
Wildlife Service

Introduction

The Kenya Wildlife Service (KWS), with financial assistance
from the United States of America International Agency for
Development (USAID), commissioned a study to review
wildlife policy and laws in Kenya with 4 view to undertaking
reform. The study has produced two reports and the present
review is based on the Second Interim Report on Wildlife
Reform in Kenya dated September, 1995,

The KWS Technical Study on Wildlife Legal Framework
covered the following areas:

- media coverage of wildlife issues in Kenya with specific
emphasis on past problems within the sector,

- comparative wildlife law in Kenya;
- wildlife issues covered by international instruments;

land-use and land planning law in Kenya;

- acritique of Kenyas wildlife and related Law;

- actors and interest groups in the wildlife environments
 their fears and expectations; and,

- emerging areas of reform,

The study produced a list of all legislation enacted in Kenya
for the conservation and management of wildlife since 1898
to the present, including amendments. It also produced a
list of current laws that incidentally deal with wildlife
conservation and management. The substantive provisions
of these legislative instruments were briefly highlighted.
The study, however, focused on the Wildlife (Conservation
and Management) Act, Chapter 376 of the Laws of Kenya
(including the 1989 amendments vide the Wildlife
(Conservation and Management) (Amendment) Act, 1989.
The study further gave an overview of the wildlife literature
situation in Kenya by highlighting academic publications,
policy documents by the Government, press reports,
workshop reports, among others.

The study examined land-use and land planning legislation
in Kenya relative to wildlife conservation and management.
This examination focused on land tenure systems and the
Government’s residual policing powers and eminent

“domain. Lastly, the study highlighted wildiife issues (that

is, subject matters) covered by international legal
instruments. A list of such legal instruments was provided.
For the purposes of the present review, focus will be given
to the following areas of the KWS study:

o International lega! instruments on wildlife; and,

« Land-use and land planning legislation relative to
wildlife conservation and management.

1.3.1 International Legal Instruments on Wildlife

»  The analysis of the international legal instruments on
wildlife was conducted under the KWS study on the
basis of categorization in accordance with their
geographical applicability or by their content. A total
of 31 instruments were examined under three broad
categorics:

(a) the first category covers insgruments that apply
to countrics in the Eastern African Sub- region;

(b) the second category covers instruments that
apply to Africa as a whole; and

(c) the third category covers instruments on broader
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environmentd issues, which are critical for the
survival of wildlife,

The discussion that ensued did not strictly follow the
categorization imposed on the international tegal
instruments. Mention was made of legal instruments which
deal with wildlife habitat, pollution, regulation of hunting
and collection of species.

In examining the implementation of the international legal
instruments by Kenya, the KWS Study noted the aspects
mentioned below:

- International legal instruments are of no use
whatsoever, unless they are implemented at the
domestic [evel.

- Itis necessary that a mechanism be devised, which
will facilitate assessment of the level of national
enforcement of the principles enshrined in the
international legal instruments.

Kenva, like most other African countries, has not been
able to benefit from the full potentiality of the
international fegal instruments. This is because, the
study argues, Kenya has failed to provide adequate
national infrastructure for the implementation of those
legal instruments,

The KWS Study further notes that Kenya has not vet ratified
certain important international legal instruments. The list
provided is not accurate and should have been up-dated.
For example, at the time the KWS Study Report was being
produced, Kenya had ratified the International Convention
on the Establishment of an Iaternational Fund for
Compensation for Oil Pollution Damage, (1971); yet the
list provided indicates that this has not been done. Presently,
Kenva is in the process of ratifving the protocol to the Fund
Convention. The KWS Study, however, does not:

describe the mechanisms by which the relevant
international legal instruments should be
implemented at the national level;

- elaborate on Kenya's treaty practice in 4 step by step
format;

discuss the effects of implementing the international
legal instruments in the absence of enabling national

legislation;

priotitise the international legal instraments;
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- identify specific provisions of the international legal
instruments requiring incorporation into enabling
municipal legislation; and,

- provide draft legislative enactments or publications
for the national codification of the international legal
instruments.

These matters have heen covered in the present study under
Tasks Il and 11

1.3.2 Land-Use and Land Planning Legislation Relative
to Wildlife Conservation and Management

The KWS Study examined the relevant law in place in Kenya
relating to land-use and land planaing . It focused on the
two primary estates that an individual can hold in land in
Kenya, namely :

(a) the fee simple estate as codified in the Indian Transfer
of Property Act, 1882; and,

(b) the absolute proprietorship created under Sections
27 and 28 of the Registered Land Act, Chapter 300 of
the Laws of Kenva.

The KWS Study further examined how the rights existing
under the two [and tenure systems are qualified through
the regime of land-use and land planning legislation.
Such quaiification is mainly due (o the police power the
Government is allowed by the law to exercise in respect
of land owned privately. The regulatory or police power
may be exercised for the benefit of public health, safety
, morals, security , among other categories. In addition,
under the doctrine of eminent domain, the Government
may compulsorily acquire private land for public
purposes provided it makes good the loss to those who
lose their property. Police power is conferred on the
Government by different statutes such as: the Agriculture
Act Cap 318 of the Laws of Kenya; the Land Control Act,
Cap 302 of the Laws of Kenya; the Local Government
Act, Cap 265 of the Laws of Kenya, the Forests Act, Cap
385 of the Laws of Kenva; the Town Planning Act, Cap
134 of the Laws of Kenya. The concept of eminent domain
is provided for under Section 75 of the Constitution of
Kenya.

The regime of land owaership relative to wildlife
conservation and management in Kenva is as follows :

{ii  KWsisin-charge of protected areas (which constitute
about 7% of the country’s land).
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(ii) Over 70% of the country’s wildlife is on private
communal land, and is thus, managed by private
citizens subject 1o applicable laws.

In Tanzania wildlife estate covers over 25% of the total land
area. The estate is managed under five major management
systems which are :

(a) the national parks managed by the Tanzania National
Parks ;

(b) the game reserves, game controlled and open areas
system, managed by the Wildlife Division of the
Ministry of Natural Resources and Tourism;

(c) the Ngorongoro Conservation Area managed by the
Ngorongoro Conservation Area Authority,

(d) the forest reserves managed by the Forestry Division;
and,

(e) game sanctuaries of which three are and owned and
managed by government, and the fourth one is
privately run.

In Botswana, the Department of Wildtife and National Parks
is responsible for wildlife management in the country. The
game is distributed between :

(a) national parks and game reserves (protected areas)
which cover about 17% of Botswana’s total surface
area; and,

(b) wildlife management areas (outside protected arcas)

which account for 20% of the surface area of

Botswana. Wildlife in the management areas is oftep

utilised for consumptive purposes such as hunting and

capture of live animals, cropping, among other uses.

In Namibia, wildlife is distributed amongst :
{a) private land owners;

(b} game reserves, national parks and other government
owned or proclaimed land; and,

(¢} communal land (through conservancy bodies).

The KWS Study recommends the integration of community
participation in wildlife management. It does not, however,
provide examples of relevant policy variables and models
for implementation of community participation. Core issues
such as location of authority and responsibility, linking
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conservation and sustainable development objectives,
conferment of proprietorship of wildlife to the communities
who bear the costs of conservation, capacity concerns, and
rights of secure and long-term access to land and resources,
have not been addressed in the Study. A model such as the
Communal Areas Management Programme For Indigenous
Resources (CAMPFIRE) in Zimbabwe, could have been
used for comparative value since it provides a good example
of the empowerment of local communities who manage
and use wildlife resources.

The KWS Study did not cover issues of wildlife economics,
Wildlife must have economic value attached to it so as to
enable it compete with other land use regimes for food
supply, infrastructure, and other economic development
activities. Economic value may be invested in wildlife by
creating markets for its use and then, critically sharing the
resulting revenues with local communities or through
privatisation where the land owner collects the revenues
and as appropriate, shares them with local communities,
or, at least provides employment. Economic appraisal of
wildlife is thus, an essential component of any sustainable
wildlife management programme. It reconciles the
competition between wildlife and alternative uses of land.
Any economic model of wildlife conservation would have
to embody a fundamental equation comprising the benefits
of conservation, the direct costs of conservation (for
example, monitoring, policing), and the benefits of some
alternative uses of the land .

The KWS Study identified the following wildlife-related
problems :

(i) Poaching of wildlife and illegal trade in wildlife
products and species.

(ii) Mismanagement of national parks and game reserves.
(iii) Inadequate and at times non existent compensation
for injury to or loss of life, and damage to crops and

private property.

(iv) Conflict between human beings and wildlife as the
pressure on land increases.

{(v) Competing interests between private ranchers and
local communities.

(vi) Lackof clear policy on ways of dealing with communities
surrounding national parks and game reserves.

(vii) The destruction of wildlife habitat like forests through
official degazettement.



Development and Harmonization of Environmental Laies in East Africa — Volume 6, June 1999

The KWS Study set a new agenda which can be summarized
as follows:

The need 10 involve communities or lacal people in
wildlife conservation through carefully crafted
consumptive and non-consumptive wildlife utilization
programmes.

Review and clearly articulate a land-use policy that
would effectively reduce the human/wildlife conflicts
and guarantee the continued survival of wildlife
through effective land-use controls.

Evolve an integrated and supra-national or regional
approach to wildlife conservation and management
s0 as to curb illegal trade in wildlife products.

Ensure the equitable distribution of benefits from
wildlife to the various interest groups.

The need for 2 national insurance scheme to facilitate
compensation of those who suffer injury or loss from
wildlife.

In setting the new agenda, the KWS Study did provide
insights on the need to harmonize Sub-regional laws and
policies on wildlife management. This issue is more
pertinent when discussing terrestrial ecosystems, trans-
frontier species, and migratory trends of wildlife within
the region.