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The United Nations Environment Programme

‘The United Narions Environment Programme (UNEP) is the overall coordi-
nating environmental organization of the Unired Nations system. Its mission
is to provide lcadership and encourage partnerships in caring for the environ-
ment by inspiring, informing and enabling nations and people to improve
their quality of life without compromising thar of future generations.

UNEP’s Economics and ‘Trade Unic (ETU) is one of the units of the Division
of 'Technology, Industry and Economics (DTIE). Its mission is to enhance
capacities of countries, particularly developing countries and countries with
economics in transition, to integrate environmental considerations in devel-
opment planning and macroeconomic policies, including trade policies. The
work program of the Unit consists of three main components: economics,
trade and financial services. The trade component of the programme focuses
on improving countries’ understanding of the linkages between trade und
environment and enhancing their capacities in developing mutually support-
ive trade and cnvironment policies, and providing technical input to the trade
and environment debate through a transparent and a broad-based consultative
process.

For more information, please contact:

Hussein Abaza

Chief, Economics and Trade Unit

Division of Technology, Industry and Economics
United Nations Environment Programme
11-13, chemin des Anémones

CH-1219 Chatelaine/Geneva

Tel.: +41 (22) 917 82 98; 917 81 79

Fax: +41 (22) 917 80 76

E-mail: hussein.abaza@unep.ch

Internen: hup://www.unep.ch/etu
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The International Institute for Sustainable Developmert

The International Institute for Sustainable Development is an independent,
not-for-profit corporation headquartered in Winnipeg, Canada. 1ISD’s mis-
sion is to champion innovation, cnabling societies to live sustainably.
Established by the governments of Canada and Manitoba, TISDD receives
financial support from the governments of Canada and Manitoba, other
national governments, UN agencies, foundations and the privarte scctor.

ITSIYs work in trade and sustainable development secks to find those areas of
synergy where trade, environment and development can be mutually berefi-
cial, and to help pol:c.v makers exploit those opportunities. It concentrates on
rwo major themes in its work: reform of trade rules and institutions, and
building capacity in developing countries to address the issues of trade and
sustainable dcvclopment Since 1991 IISD has worked to broaden the terms
of the trade-environment debates to encompass the concerns and objectives of
developing countries—to make them evolve into debates about trade and sus-
tainable development. To that end in 1994 [1SD brought together a group of
cminent members of the trade, environment and development communitics
to produce a framework for addressing the issues in an integrated fashion: the
Winnipeg Principles for Trade and Sustainable Development. These princinles
still serve today as the starting point for the institute’s work.

For more information, please contact:

Mark Halle

Director, Trade and Investment

International Insritute for Sustainable Development
161 Portage Avenue East, 6th Floor

Winnipeg, Manitoba

Canada R3B 0Y4

Tel.: +1 (204) 958-7700

Fax: +1 (204) 958-7710

E-mail: mhalle@iisd.ca
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“The need to ensure that trade and environment policies are mutually
supportive is more pressing today than ever before. However, successful
integration of these policies can only be achieved through a constructive
dialogue based on far broader awareness and understanding of the com-
plex interlinkages between trade and our environment.”

Dr. Klaus Tapfer,
Executive Divector, UNEP
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Preface

All around the world, the growth and liberalization of international trade is
changing the way we live and work. At $6 wrillion a year, trade flows and the
rules that govern them are a massive force for economic, environmental and
social change. [nternational trade is becoming an increasingly important driver
of economic development, as it has been expanding at almost twice the pace
of total global economic activity for the past 15 years. A growing number of
developing countries look to trade and investmenc as a cencral part of their
strategies for development, and trade considerations are increasingly impor-
tant in shaping economic policy in all developed countries, too,

The handbook has been devcloped to highlight the relationship between envi-
ronment and trade. The primary aim is to foster a broader understanding of
these interlinkages to enable governments to develop practical approaches to
integrating these policies. It is possible, but by ne means automatic, that trade
and environmental policies should support each other in achieving their objec-
tives. Close integration of these policies is necessary to maximize the benefits
that trade can bring to increase human welfare and economic development
more sustainably.

The handbook is aimed mainly ar those with some knowledge about tade,
environment or development, but not expert on the intersection of the three.
It is also a practical reference tool for policy-makers and practitioners. But the
targer audience is not just government policy-makers; the media and puolic
may also find it useful. ‘The handbook uses clear language and a minimum of
jargon to foster a greater understanding by all elements of civil society.

This handbook should help us understand how trade can affect the environ-
ment, for better and for worse, and how environmental concern can work
through the trading system to foster or frustrate development, in both rich and
poor countries. Tt is critical to ensure that trade’s potential for growth and
development docs, in fact, lead to environmentally sustainable development.
Broader understanding and awareness of these linkages will then be the foun-
dation on which fair and environmentally sustainable policies and trade flows
are builc.

The handbook is also available in a continually updated Weh version at both
hetp://www.unep.ch/etu and http://iisd.ca/trade/handbook. Here, readers
can link to on-line articles and analyses that go into greater depth on the
themes covered in the princ version. The Web version will also have other
resources, such as a compendium of trade and environment disputes and links
to other sites of interest.
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Introduction

1.1 Global trends

OUR WORLD HAS SEEN FUNDAMENTAL AND PERVASIVE CHANGE 1n the last 50
vears. National economics arc increasingly integrated in a global economic
structure where all the elements needed to produce a final good or service—
production of inputs, design, assembly, management, marketing, savings for
investment—may be sourced from around the globe in a system heid together
by powerful communications and information technologies. The trend toward
globalization has been driven in part by these new technologies, and in par: by
reduced barriers to internarional rrade and investmenr flows. The resulr has
been a steady increase in the importance of international trade in the global
cconomy: in the last 50 years, while the global economy quintupled, world
trade grew by a facror of 14.

Another important trend is increasing inequity; the benefits of growth Lave
been unevenly spread. Although average global income now exceeds $5,000
US per person a year, 1.3 billion people stll survive on incomes of less than a
dollar a day. The world’s three richest people have a combined wealth greater
than the GDPs of the 48 least developed countries. And the growing inequal-
ity between and within nations shows no signs of abating.

In che last 50 years, the world has also seen enormous environmental change.
Global carbon dioxide emissions have quadrupled, and che steady increase in
nitrogen releases from cars and fertilizers is creating deserts of lifelessness in
our oceans and lakes. One-quarter of the world's fish stocks are depleted, and
another 44 per cent are being fished ar their biological limits. Tn 30 years, if
current trends continue, two-thirds of the world will live wich “warter stress™—
having less than 1,000 litres of water per person a year. Daily, 25,000 people
die because of discases caused by poor water management. A quarter of the
world’s mammal species are ac significanc risk of extinction. Such environ-
mental damage has been driven ar least in parc by our increasing numbers—
population has increased about 2'/2 times since 1950, to over 6 billion in
1999,
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The institurions for addressing such problems have also cvolved. Tn the last 15
years alone 11 major multilateral environmental agreements have entered into
force, dealing with such issues as ozone depletion, transport of hazardous
waste, and migratory species. At the regional or bilateral level roughly a thou-
sand more have entered into force, constituting an enormous and complex
body of environmental law. At the national level, regulators have moved from
blanket “command and control” solutions to a mixed bag of tools that
includes marker-based incentives such as pollution charges and taxes. For
select problems the result has been marked by environmental improvement,
but for many more the discouraging trends continue.

1.2 Environment and trade linkages

These trends are not isolated; they are fundamentally related. Much environ-
mental damage is duc to the increased scale of global economic activity.
International trade constitutes a growing portion of that growing scale, mak-
ing it increasingly important as a driver of environmental change. As eco-
nomic globalization procceds and the global nature of many environmental
problems becomes more evident, there is bound to be friction between the
multilateral systems of law governing both.

This book aims to shed light on the area where these broad trends interact—
on the physical, legal and institudonal linkages between international trade
and the environment. Two fundamental cruths about the relationship should
become clear in the process:

*  The links between trade and the environment are multiple, complex
and important.

*  Trade liberalization is—of itself—neither necessarily good nor bad for
the environment. Its effects on the environment in fact depend on the
extent to which environment and trade goals can be made comple-
mentary and mutaally supportive. A positive outcome requires
appropriate supporting cconomic and environmental policies.

At the most basic level, trade and the environment are related because all eco-
nomic activity is based on the environment. It is the basis for all basic inputs
(merals and mincrals, forests and fisheries), and for the energy needed to
process them. It also receives the waste products of cconomic activity. ‘Irzde,
in turn, is affected by environmenral concerns, since exporters must respond
to market demands for greener goods. These physical and economic linkeges
arc explored in chaprer 4.

At another level, environment and trade represent two distinet bodies of inter-
narional law. Trade law is embodied in such structures as the World “Irade
Organization and regional trade agreements. Environmenral law is embocied
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in the various multilateral environmental agreements, the regional agreements
and as natonal and subnational regulations. It is inevitable chat these two sys-
tems of law should interact. Internarional environmental law increasingly
defines how countries will structure their economic activitics {parties to the
United Nations Framework Convention on Climate Change, for example,
have pledged ro reseructure their economies to cut green house gas emissions),
and international trade law increasingly defines how countrics should make
their domestic laws and policies in areas such as intcllecrual property righes,
investment policy and environmental protection. ‘These legal linkages are
explored in chaprer 5.

Finally, a host of institutional questions are born of the trade-environment
relacionship. What institutions might help ensure that trade and environmen-
tal policies are mutually supportive? Where and how should disputes be set-
tled? Should there be environmental impact assessment of trade agreements
and crade policies? What role should the public have? These questions are
examined in chaprer 6.

Before delving into the linkages between trade and the environmenr, we take
a basic look at the structure, goals and principles of the international syscem
of environmental management in chapter 2, and the multitaceral system of
trade rules in chaprer 3.

1.3 Differing perspectives

People come to the trade-environment debates from many different back-
grounds. The various assumptions and worldviews they start with, and their
different technical languages, can be important obstacles to meaningful dia-
logue and solutions.

People understand the issues through three common perspectives—that of
trade, environment and development. Of course, these are not mucually exclu-
sive—many people understand all threc. What follows are crude stereatypes of
cach perspective, but ones that help illustrate the challenge of finding policies
that simultaneously support the objecrives of trade, environmenc and devel-
opmernt.

The trade perspective
o Trade creates the wealth that could be used to increase human well-
being.

*  But most national governments answer too directly to national indus-
tries, and will try to preserve domestic markets for rhese industries,
kecping foreign competitors at bay.
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In doing so, governments make their citizens worse off: domestic
firms become inefficient, domestic consumers pay higher prices, and
more efficient foreign firms are shut our.

The best protection is a strong system of rules against such behaviour,

such as WTO rules, by which all countries abide.

Even after signing such agreements, countries will look for loopholes.
Banning or restricring goods on environmental grounds may be one
such loophole.

Trade can actually be good for the environment, since it creates wealth
that can be used for environmental improvement, and the efficiency
gains from trade can mean fewer resources used and less waste produced.

The environmental perspective

The status quo seriously threatens the earth’s ecosystems.

But most national governments answer too directly to national indus-
ties, and will try to protect them against “costly” environmental
demands.

In doing so, governments make their citizens worse off: domestic

firms make profits, but the public subsidizes chem by paying the costs
of environmental degradadion.

One way to avoid these problems is a strong system of rules spelling
out clearly how the environment shall be protected, ar the national
and international levels.

Even after such rules are in place, governments and industry will look
to scuttle them. Trade rules forbidding certain types of environmen-
tal regulations may be one way to do so.

Trade means more goods produced and thus in many cases more
environmental damage. The wealth creared by trade will not neces-
sarily result in environmental improvements.

The development perspective

Over one-fifth of the world’s population live in absolute poverty,
most of them in developing countries, and the gap between the rich
and poor countries continues to widen. Developing countries’ top
priotity should be reducing that povercty and narrowing that gap.

Openness to trade and investment may be a key way to do so, by
increasing exports, though the links between openness and economic
growth are not automaric.
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*  Bur rich countries protect their industries with subsidies, special trade
rules and rariff systems that hurt developing country exporters.

*  The best solution is a strong set of multilateral rules against such
behaviour, but current WTO rules arc too deeply influenced by the
powerful trading nations, and liberalization has selectively benefited
sectors of interest to developed countries.

*  Over time, as such behaviour is outtawed by trade rules, rich coun-
tries will look for new ways to keep forcign competition out of their
markets. Banning or restricting goods on environmental grounds
may be one of those ways.

*  Demands that poor countries comply with rich country environ-
mental standards are unfair, particularly if they are not accompanied
by technical or financial assistance. Priorities differ; for example. in
many poor countrics clean water is paramount. And rich countries
often caused most of the environmental damage in the first place.

Suggested readings
Clobal trends

United Nations Development Programme. Human development report, 1998.
New York: UNDP. <heep://www.undp.org/hdro/98.hums.

United Nations Environment Programme. GEO-2000. London: Earthscan
Publications Led., 1999. <http://www.unep.org/geo2000/>.
Environment and trode linkages

Nordstrom, Hakan and Scott Vaughan. Trade and environment (special stud-

ies #4). Geneva: WTO, 1999,
OECD. The environmental effects of trade. Paris: OECD, 1994.

Differing perspectives

Gonzales, Aimée and David Stone. Towards sustainable trade: For people and
the environment, Gland: WWEF International, 1999. <hrtp://www.panda.
org/resources/publications/sustainability/wto-papers/build.html>,

International Institute for Sustainable Development, Tiade and sustainable
development principles. Winnipeg: TISD), 1994,
<hutp://iisd.ca/trade/princip2.htm>.
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Infernational environmental management

2.1 Origins

TIIE MODERN SYSTEM OF INTERNATIONAL ENVIRONMENTAL MANAGUEMENT

dates to the 1972 United Nations Conference on the Human Environment,

held in Stockholm. Several international environmental agreements, in paric-»
ular some on marine pollution, predate the Stockholm Conference but this

first major environmental event triggered a flurry of activity at national znd

international levels, as countries and other international organizations

responded to the emerging challenges of environmental management at all

levels. The Stockholm Conference also pioncered new forms of public paric-

ipation in a United Narions confercnce, establishing links between the formal

process and the informal parallel NGO process.

‘The Stockholm Conference led o the establishment of the United Nations
Environment Programme, headquarcered in Nairobi, Kenya. UNEP was to
act as a catalyst for the environment in the United Nations system, but its
means werc modest compared with the dimensions of its task. Over the years.
however, UNEP has launched a significant number of international agree-
ments, and today has administrative responsibility for seven major conven-
tions as well as many regional agreements. It has also acted as the environ-
mental conscience of the United Nartions system.

It soon became obvious that the Stockholm Conference’s focus on the environ-
ment without duc concern for development was not enough for the long-term
advancement of the international environmental agenda. In 1985 the United
Nations established the World Commission on Environment and Development,
which issued its report, Our common future, in 1987. This reporr first articulated
the concept of sustainable development systematically (sce Box 2-1). This in turn
became the basis for a major review of all international environmental acrivitics
in the United Nations through the United Nations Conference on Environment
and Development, held in 1992 in Rio de Janeiro, Brazil. UNCED articulated
an ambitious program of sustainable devclopment, contained in the fnal
Conference document, known as Agenda 21. The Rio Conference helped estab-

7
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lish the United Nations Commission on Sustainable Development and -eaf-
firmed the role of the Global Environment Facility, thus widening the organiza-
tional basis for the cnvironment and sustainable development wichin the Urited
Nations system. UNCEI was the fulcrum on which states were able to concude
the Framework Convention on Climate Change and the Convention on
Biological Diversity, atter short and very intense negortiations. UNCED also pio-
neered innovative ways for the public to participate in intergovernmental processes.

Box 2-1: Sustainable development according to Brundtland

Sustainable development goes further than just concern for the environ-
ment. It aims to improve human conditions, bur seeks to achieve it in
an environmentally sustainable way. According to the “Brundtland
Commission” report, Our common future, sustainable development is:

Development that meets the needs of the present without compromis-
ing the ability of future generations to meet their own needs. It contains
within it two key concepts:

*  The concept of ‘needs’, in particular the essential needs of ths
wotld’s poor, to which overriding priority should be given; and

*  The idea of limitations imposed by the state of technology and
social organization on the environment’s ability to meet present
and future needs.

Source: World Commission on Environment and Development. Our common furure. Oxford:

Oxford University Press, 1987.

2.2 Principles

The structure of international environmental regimes must reflect the struc-
ture of the problem being addressed. A regime that protects biodiversity needs
to use different tools, draw on different constituencies and have differenc insti-
tutional arrangements than one that protects the oceans from oil pollucion, or
one that manages international trade in endangered species. Nevertheless,
most environmental regimes have come to respect several fundamental princi-
ples and to articulate them through their institutions. Many of these princi-
ples were faid out in the Rio Declaration on Environment and Development,
another product of UNCED 1992. Six key principles arc described below.

Prevention. I is generally expensive, difficult or impossible to repair environ-
mental damage once it has oceurred, so i¢ is better to avoid such damage in the
first place. This apparently self-evident fact has significant practical implica-
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tions, since it requires action before there is any damage; that is, it requires
action based on the possibility of damage.

Precaution. Caleulating the possibility of damage is a difficulc task, because
our knowledge of ecological and environmental processes is frequently rudi-
mentary at best, and is based on an evolving foundation of scientific research.
Unfortunately, science does not always provide clear guidance on the measures
that may be needed, so we are often faced with the task of making policy in
the face of uncerrainty. As articulated in the Rio Declaration, the precaution-
ary principle states thar lack of conclusive scientific evidence does not justify
inaction, particularly when the consequences of inaction may be devastating
or when the costs of action are negligible.

Subsidiarity. The linkages between individuals and the global consequences of
their actions are a major challenge to the organization of environmental man-
agement. In pardcular it means thac rules developed at one level—for exam-
ple in international regimes—must be adapted to conditions in a wide variety
of regional or local cnvironments. The principle of subsidiaricy calls for deci-
sion-making and responsibility to fall o the lowest level of government or
political organization that can cffectively take action.

Common bur differentiated responsibility. Many environmental regines
require the participation of numerous countries, both rich and poor. But not
all countries carry an equal responsibility for past environmental damage, and
diffcrent countries have different resources at their disposal. So while the par-
ties to environmental regimes all acknowledge common responsibility for the
environment, they also work to develop differenriated responsibilities for
addressing environmental problems.

Openness. Openness has two clemencs: transparency and public participation
in policy-making. Both are necessary for good environmental management
because protecting the environment requires the participation of literally
countless people in many locations. Most environmental regimes are highly
open, making use of environmental organizations, the media, and the Interact
to communicate to the public. Many allow non-governmental organizations
to participate in the discussions and negortiations of their provisions.

Polluter-pays principle. The polluter-pays principle was first propounded by
che OECD in 1972. At thart time it simply said thar polluters should have to
bear the full cost of meeting environmental regulations and standards. No sub-
sidies should be given to help in this process. It has since evolved to become a
broader principle of cost internalization—polluters should pay the full cost of
the environmental damage thac their activities produce. Of coursc, much of
that cost will be passed along to consumers in the price of the goods involved,
but this then discourages consumption of more pollution-intensive goods.
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2.3 National environmental management

At the country level these principles are put into practice through a varicty of
means, including the following:

*  Species and habitat conservation measures
* Lnvironmental taxes and charges
*  Negotiated voluntary agreements
*  Deposit and refund, or take-back, schemes
*  Restrictions on certain goods and practices

At the basis of most of these measures, and of the greatest relevance to the envi-
ronment-trade interface, are environmental standards—particularly those imposed
on traded goods. There are many types of environmental standards along the path-
way of a product from extracting raw materials through manufacture, tansport,
trade, sale, use and disposal. They can be grouped under five headings.

Environmental quality standards seek to describe the stare of the environ-
ment. Environmental standards can be concentrations of certain substances in
the air, water or soil. They can be “critical loads,” a level of deposition of pol-
lutants below which some elements of the environment are not damaged.
They can be population standards requiring the protection of certain species
thar have become threatened or endangered.

Emission standards identify the amount of certain substances a facilicy may
emit. Emission standards can have a significanc impact on production processes
that are regulated, since it is generally better to avoid producing pollurants
than to capture them at the end of the production process, creating a waste
stream that must in turn be managed.

Product standards specify certain characteristics that are deemed necessary to
avoid environmental harm from the use or disposal of products. For example, the
usc of lead in houschold paints has been banned because some of that toxic heavy
metal is likely to reach the environment and pose a hazard, and chlorofluorocar-
bons have been banned from use in acrosols because they destroy the stratospheric
ozone layer. Producr standards are frequentdy used to protect human health.

Process and production standards specify how products are to be produced and what
kinds of impact they may have on the environment. Standards based on processand
production methods take on significance in international trade that they complately
lack at the domestic level. Applied to traded goods, they amount to the regulating
country setting standards on economic activities in the country of production.

Performance standards requite certain actions, such as environmental assess-
ment, which are expected o improve cnvironmental management.

10
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It is possible to combine all of these measurements and standards when ara-
lyzing the full impact of a single product—ro consider all the environmenzal
impacts of a product’s production, use and disposal, and to combine them in
a single life cycle analysis. An LCA can be used o identify opportunities to
reduce environmental impacts, or to compare the environmental impaces of
otherwise “like” products—for example, cloth diapers and disposable diapers,
or differenc kinds of beverage containers. LCAs by definition look at a large
number of caregories of environmental impacts—for example, water and energy
use, and release of various pollutants. The problem in comparing products lies
in adding up the various types of impacts—and deciding how to weight
them—to calculare an overall measure of environmental 1mpact.

The overall effect of all these standards is to force producers, eraders and con-
sumers to consider the environmental impact of the economic decisions they
take; in other words, they must begin to internalize the external environmen-
tal costs in their calculations. It is of course possible to achieve the same goal
by using market-based instruments such as taxes, charges, tradable permits or
subsidies. The advantage of such instruments is that they are gencrally more
cconomically cfficient. Their drawback is that, like standards, they require pre-
ciscly arriculated environmental goals as well as constant monitoring to ensure
that the desired results are being achieved. It is important to recognize, how-
ever, that all of these measures, both regulatory and market-based, result in
structural economic change as environmenrally desirable acrivities are
favoured and environmentally undesirable ones disadvantaged.

This large number and variety of standards, usually used in combination
rather than alone, create an extensive management structure in which cach
standard complements the other, and few if any are effective just by them-
selves. They all have economic implications, creating potential problems for
the trading system, which has thus far dealt mostly with product standards.

2.4 Mulilateral environmentcl agreements

2.4 1 Structure

Qver the past 20 years, an extraordinary number of international environ-
mental agreements have been concluded. More than 200 mulsilateral envi-
ronmental agreements—defined in this book as those involving more than
two countries—are known to exist. Some of these are global treatics, open to
any country. The number of bilateral agreements is unknown, buc is thoughe
to be well in excess of a thousand. The result is an international struceure “or
environmental management that was not premeditated, and that reflects the
extraordinary diversity of issues and intereses involved.
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Very few MEAs actually regulate trade or contain trade provisions. Of the 20
or so that do, even fewer arc of notable significance to the environment-trade
interface. Seven of the most important are discussed in greater detail below.

Box 2-2: Key MEAs with trade provisions

¢ Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES)—1975

*  Montreal Protocol on Substances that Deplete the Stratospheric
Ozone Layer—1987

*  Basel Convention on the Control of Transboundary Movement
of Hazardous Wastes and their Disposal—1992

* Convention on Biological Diversity—1993
*  Framework Convention on Climate Change (FCCC)—1994

* Rotterdam Convention on the Prior Informed Consent
Procedure for Certain Hazardous Chemicals and Pesticides in
International Trade {PIC)—1998

*  (arragena Protocol on Biosafety—2000

(Dates indicate entry into force, except for the PIC Convention and the Cartagena Protocal,
which have nor yer envered into force. Flere, the dates refer to the completion of negotiations.,)

Increasingly, the complex of institutions and organizations thac develop
around internacional environmental agreements are referred to as “regimes,”
expressing the reality that they involve a number of constituencies and actors,
and no longer reflect the dynamics of power between sovereign states alone.
The rules governing these regimes differ from one to another reflecting the
provisions of the relevant agreement. But all draw on customary international
law and a range of practices and principles thar have become widely accepred.

The international structure of environmental management is extreriely
dynamic. The various regimes address a wide variety of issues, ranging f-om
toxic substances to the protection of elephants, from air pollution to biodi-
versity. As well, they must respond to changing scientific information abous
the environment, changing perceptions of the significance of this informadon,
and the constant feedback from the successes and failures of the measures
adopted in support of their objectives.
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2.4.2 The principal MEAs

This handbook defines MEAs as those agreements with more than two par-
ties—rthar is, multilateral is anything bigger than bilateral. The word has taken
on a slightly different meaning for the trade community, for whom “muldlat-
eral” has come to mean “global.” Below are the MEAs that are particularly rel-
evant to trade regimes,

The Convention on International Trade in Endangered Species. The earliest of
the key MEAs, CITES was drawn up in 1973 and entered into force two years
later. CITES seeks to control trade in endangered species and their parts, as
well as products made from such species. Three annexcs list species identified
by the Conference of Parties (on scientific advice) as being endangered to var-
ious extents. [t establishes trade controls, ranging from a complete ban to 2
partial ficensing system. CITES has long been known for the unusually active
participation of non-governmental organizations—scientific and advocacy
organizations in particular—in its deliberations. (146 parties)

The Vienna Convention on Substances that Deplete the Stratospheric Ozone
Layer, with the Montreal Protocol. The Montreal Protocol establishcs a regime
of control for several classes of industrial chemicals now known to harm the
stratospheric ozone layer. The result has been a ban on the production and use
of several of them, together with severe limitations on others. It has success-
fully implemented the principle of precaution, by acting before the availability
of clear scientific evidence, and thar of common and differentiated responsi-
biliry, by establishing a fund to assist developing countries in their transition
away from dependency on controlled substances. Its principal enforcement
tool—apart from continuing public pressure—is the control of trade in ozone-
depleting substances and trade in products containing controlled substancss.
[t included the possibility of imposing controls on trade in products produced
with (but no longer containing) controlled substances, but the parties have not
considered it necessary to implement such controls. (Vienna Convenrion: 173
parties; Montreal Protocol: 172 parties)

The Basel Convention on the Control of Transboundary Movement of
Hazardous Wastes and their Disposal. The Basel Convention resulted from
the concern of developing countries, particularly in Africa, thar they could
become the dumping ground for hazardous wastes that could no longer be dis-
posed of in the developed world. Developing countries and non-governmen-
tal organizations have continued to play a significant role in devcloping tae
regime. The Basel Convention has been marked by disputes over the most
appropriate strategy for controlling the movement of hazardous waste {regional
bans versus prior informed consent) and the technical difficulty in establish-
ing unambiguous distinctions between wastes and materials for recycling,
Parties have adopted amendments banning the export of hazardous waste

13
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from mainly OECD 1o non-OFECD countries. (131 partics, 3 signartories. not

racified)

Convention on Biological Diversity. Opened for signature at the Rio
Conference, the Convention’s objective is conserving biological diversity. the
sustainable use of its components and the fair and equitable sharing of che
benefics arising from the use of genetic resources. The Convention has nor
been easy to operationalize. The very concepr of “biodiversity” is a research
construct developed in ¢he past 20 years to better help us understand the nat-
ural environment. Protecting a rescarch construct, as opposed to something
rangible such as a species or specific habitat, is not a straightforward exercise.
Potential conflicts between the CBD and the WTO TRIPS Agreement are dis-
cussed in section 5.7.1. (135 parties, 12 signatories, not ratfied)

Framework Convention on Climate Change. The FCCC, adopted at the Rio
Conference in 1992, is grappling with the most complex of all environmental
issues, and the one with greatest potential for economic impacts. Since green-
house gas emissions can rarely be limited with technical, “end-of-pipe” tech-
nologies, the principal strategy of the FCCC must be to change the pattern of
future investment in favour of activities thar generate less greenhouse gases. In
December 1997 the Kyoro Protocol was adopred. It created two classes of
countrics—those with greenhouse gas limitation commitments and those
without—and several institutions governing their relations. Alchough ne'ther
the FCCC nor the Kyoto Protocol includes trade measures, it is highly likely
that the parties, in fulfilling their Kyoto obligations, will adopt trade-restric-
tive policies and measures. {180 partics)

Rotterdam Convention on the Prior Informed Consent (PIC) Procedure for
Certain Hazardous Chemicals and Pesticides in International Trade. Many
domestically banned or severely limited goods are traded internationally. For
years there was controversy over the procedures to ensure that the appropriate
authorities in the importing country were informed promptly. Indeed, a
GATT working group devoted several years of negoriation to this topic, with-
our achieving a generally acceptable result, UNEP (responsible for arrange-
ments for managing potentially toxic substances) and the Food and
Agrlcultule Organization (concerned with pesticide use) had a strong interesc
in developing a uniform system of notification. This needed o offer adequate
assurance that information would be provided quickly, but also thac it would
rcach the necessary authorities when needed. And it needed to create a system
that permitced developing countries to stop the impor of certain substances if
they felr a need to do so. This goal has been served by the Rotrerdam
Convention. {62 signatories)

Cartagena Protocol on Biosafety. Cartagena is a Protocol to the CBD, cover-
ing trade in most forms of living genedcally modified organisms and the risks
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it may present to biodiversity. It creates an advanced informed agreement sys-
tem for LMQOs destined to be introduced o the environment (such as micro-
organisms and seeds), and a less complex syseem for monitoring those destined
for use as food, animal feed or processing. It sets out a procedure for countries
to decide whether to restrict imports of LMOs, spelling out, for example, the
type of risk asscssment that must be carried out. In allowing such decisions to
be taken even where the risks arc unknown, the Cartagena Protocol opera-
tionalizes the precautonary principle perhaps more clearly than any other
international agreement to dace. Opened for signature in May 2000, it will
enter into force when ratified by 50 countries.

Emerging Regimes. Several other international environmental regimes exist,
which are still being negotated, or which are likely to remain based on a lzss
formal understanding between the interested parties. The Convention on
Persistent Organic Pollutants has been under negotiation for several years and
is expected to be concluded by the end of 2000. Like the Montreal Protocol,
the POPs Convention will establish an international regime for the control
and, in many cases, the banning of certain pollutants that persist in the envi-
ronment and can accumulate in the food chain, or that are suspected of dis-
rupting hormones—chemicals known as endocrine disruprors. The fnterna-
tional forest regime remains controversial and poorly articulared, and most
observers doubt thar it will coalesce into a multilareral agreement in the near
future. We may yet see a private regime for sustainable fisheries emerge, the
result of collaboration between producers and environmental non-govern-
mental organizations on labelling for sustainable practices. Both of these
regimes will be highly relevant for trade, since both involve widely traded
commodities.

2.4.3 Implementation and dispute setlement

International environmental regimes involve complex interactions between
the parties, their subnational jurisdictions, their citizens and, sometimes, other
stakeholders. In pracrice it often takes several rounds of negotiation before an
effective regime emerges. Even then, implementing an MEA at the nacional
level and monitoring its progress at the international level are not simple mat-
ters. Among other things they require continual adjustment of the regime—
the result of intensive further research on the environmental problem, and on
the regime’s effectiveness—and of public debate on the results of the research.

International environmental regimes are based on consent. Only the PIC
Convention has an elaborate dispute settlement scructure, reflecting the fact
thar it is designed primarily to manage trade in certain hazardous substances
rather than protect a specific environmental resource. It is widely recognized
that coctcion is not a sound basis for environmental policy. Thercfore, just as
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countries use criminal penalties to enforce environmental laws only in cases of
extreme disregard, so too do International environmental regimes use coercive
dispure sectlement only on rare occasions. Most of these cases tend to be dis-
putes over sharetl waters in ['Cgi()ll"ll o1 bilﬂ[ﬁ'r'&l agreelnﬁfnts.

Transparency and participation are arguably the most important implementa-
tion tools of international environmental regimes but implementation may
need the help of an arm’s-length agency. Since NGOs can go where govern-
ments sometimes fear to tread, they can be critical of countries” internal imple-
mentation of MEAs and exert pressure on their own governments for good
faith compliance. Scienrifically based assessments of environmental devdop-
ments provide the foundation for most of these agreements, and all of this
activity depends on a free flow of information and ready access to decision-
making in the regime.

2.4.4 Trade measures in MEAs

It was noted eatlier that trade measures in MEAs are uncommon, occutring in
roughly onc-tenth of all agreements. Bur those that exist may have important
effects on international trade flows. The trade measures found in five MEAs
are described in Box 2-3.

Box 2-3: Trade measures in selected MEAs

The Basel Convention: Parties may only export a hazardous waste to
another party that has not banned its import and that consents to the
import in writing. Parties may not import from or export to a non-party.
They are also obliged to prevent the import or export of hazardous
wastes if they have reason to believe that the wastes will not be treated in
an environmentally sound manner ar their destination.

The Convention on International Trade in Endangered Species: CITES
bans commercial international trade in an agreed list of endangered
species. It also regulates and monitors (by use of permits, quotas and
other restrictive measures) trade in other species that might become
endangered.

The Montreal Protocol: The Protocol lists certain substances as ozone
depleting, and bans all trade in those substances between parties and
non-parties. Similar bans may be implemented against parties as part of
the Protocol’s non-compliance procedure. The Protocol also contem-
plates allowing import bans on products made with, but not containing,
ozone-depleting substances—a ban based on process and production
methods.
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The Rotterdam PIC Convention: Parties can decide, from the
Convention’s agreed list of chemicals and pesticides, which ones they
cannot manage safely and, therefore, will not import. When trade in the
controlled substances does take place, labelling and informartion require-
ments must be followed. Decisions taken by the partics must be trade
neutral—if a party decides not to consent to imports of a specific chem-
ical, it must also stop domestic production of the chemical for domestic
use, as well as imports from any non-party.

The Cartagena Protocol on Biosafety: Parties may restrict the impore of
some living genetically modified organisms as part of a carefully speci-
fied risk management procedure. Living GMOs that will be intention-
ally released to the environment are subject to an advance informed
agreement procedure, and those destined for use as food, feed or pro-
cessing must be accompanied by documents identifying them.

Why do some environmental agreements incorporate trade measures? The
explanation will vary according to the circumstances of the agreement. But
there are at least four reasons why trade measures arc sometimes consider=d
necessary:

1. Regulatory frameworks. Participants in a marker nced to be confident
that all others face comparable regulatory constraints—and thar these
are being implemented properly. Some constraints reflect the eco-
nomic and social choices of consumers, so such constraints can be
viewed as part of the normal conditions of competition. Others
reflect scientifically based environmental imperatives and must be
respected to avoid severe and irreversible damage, irrespective of other
priorities. Sorting out which constraints are mandarory for all market
participants and which can be viewed as optional is one of the major
tasks facing trade and environmental communiries alike.

2. Containment. Sometimes, the practical requircments of administer-
ing environmental marker disciplines impose a need ro maintain cer-
tain borders. For example, imposing size limits on lobsters thar are
caught generally protects lobster stocks, but these limirations arc
enforced not on the boat but in the marketplace. In practice lobsters
mature faster in warmer waters, so a smaller size limit achicves the
same conscrvation goal, This may seem like a classic case of compzr-
ative advantage but a trade pancl has ruled that the United States may
exclude smaller Canadian lobsters from its market because it could
not maintain an essential conservation discipline wichout such a ban.
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Similar reasoning can apply to hazardous wastes or toxic substances,
both of which become increasingly difficult to control the furcher
they are transporred.

3. Controlling markets. Some products may have high demand bat
meeting that demand may destroy the resources on which they are
based. It can prove difficult or even impossible to ensure that the
scarcity value of these products is adequately reflected in the price—
and that the associared profits arc distributed in a way that promotes
rather than undermines conservation. Under these circumstances an
international structure of market control is required. This is the logic

behind CITES and plays a significant role in the CBD.

4. Ensuring compliance. The threat of imposing limits on trade with
non-parties can be an effective ool for securing grearer compliance
with MEAs than might otherwise be so. This was done effectively in
the Montreal Protocol. Clearly, it is important to ensure that the lim-
its are neither arbitrary nor disproportionate; that is, they cannot
restrict a substantial amount of trade to address a relatively small envi-
ronmental problem.
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13—
The basics of the WTO

THE FOUNDATIONS OF THE INTERNATIONAL TRADE REGIME date back to 1947
when the General Agreement on Tariffs and Trade was concluded. This
Agreement, salvaged from an unratified larger agreement called the
International Trade Organization, was onc picce of the so-called Brecten-
Woods system, designed in the post-World War 11 environment to promote
and manage global cconomic development. (The International Monetary
Fund and International Bank for Reconstruction and Development—the
World Bank—were the other two main pieces.) GATT established the two
basic directions for the trade regime:

*  Developing requirernents to lower and eliminate tariffs, and

*  Crearting obligations to prevent or eliminate other types of impedi-
ments or barriers to trade (non-tariff barriers).

From 1948 w0 1994, eight negotiating “Rounds” took place under the auspices
of GAL'L' ro turther develop the trade regime along both these lines. Ea-ly
rounds focused more on rariffs alone, but non-tariff barriers have since come
to the fore.

"The last of these negotiations, the “Uruguay Round,” concluded in 1994. The
Marrakech Agreement Establishing the World Trade Organization marked the
end of the Round. Ir also created the World Trade Organization. Tn this sec-
tion, the basic elements of the WO and its law are identified. These include
the most important components, functions, principles and agreements thac
provide the foundarion for today’s modcrn rrade regime.

3.1 Structure of the World Trade Organization

The World Trade Organization came into force on January 1, 1995, fuly
replacing the previous GATT Secretariat as the organization responsible for
administering the international trade regime. The basic structure of the WO
includes the following bodies (sce organizational diagram):
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The Ministerial Conference, which is composcd of international trade
ministers from all member countries. ‘This is the governing body of
the WTO, responsible for setting the strategic direction of the organ-
ization and making all final decisions on agreements under its wings.
The Ministerial Conference meets at least once every two vears.
Although voting can ke place, decisions are generally taken by con-
sensus, a process that can at times be difficult, particularly in a body
composed of 136 very different members.

The General Council, composed of senior representacives (usually
ambassador level) of all members. Tt is responsible for oversecing the
day-to-day business and management of the WTQO, and is based at
the WTO headquarters in Geneva. In practice, this is the key deci-
sion-making arm of the WTO for most issues. Several of the bodies
described below report directy to the General Council.

The lrade Policy Review Body is also composed of all the WTO
members, and oversees the Trade Policy Review Mechanism, a prad-
ucrt of the Uruguay Round. It periodically reviews the trade policics
and practices of all member states. These reviews are intended to pro-
vide a general indication of how states are implementing their obli-
gations, and to contribute to improved adherence by the WO par-
ties to their obligacions.

The Dispute Settlement Body is also composed of all the WTO mem-
bers. It oversees the implementation and effectiveness of the dispure
resolution process for all WO agreements, and che implementazion
of the decisions on WTO disputes. Disputes are heard and ruled on
by dispute resolution panels chosen individually for each case, and
the permanent Appellate Body that was established in 1994, Dispute
resotution is mandatory and binding on all members, A final decision
of the Appellatc Body can only be reversed by a full consensus of the
Dispute Sertlement Body.

The Councils on Trade in Goods and Trade in Services operate under
the mandate of the General Council and are composed of all mem-
bers. They provide a mechanism to oversee the details of the gencral
and specific agreements on trade in goods (such as those on rexriles
and agriculture) and trade in services. There is also a Council for the
Agreement on Trade-Related Aspects of Tneellectual Property Rigkts,
dealing with just that agreement and subjecc arca.

The Secretariat and Director General of the WT'O reside in Geneva,
in the old home of GA1'. The Secretariat now numbers just under
550 people, and undertakes the administrative functions of running
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ail aspects of the organization. The Secretariat has no legal decision-
making powers bur provides viral services, and often advice, to those
who do. The Secrerariat is headed by the Director General, who is
clected by the members.

The Commirtee on Trade and Development and Committee on Trade
and Environment arc two of the several commirttees conrinued or
established under the Marrakech Agreement in 1994, They have spe-
cific mandares to focus on these relacionships, which are especially rel-
evant to how the WTO deals with sustainable development issues.
The Committee on Trade and Development was established in 1965,
The forerunner to the Committee on Trade and Environment {che
Group on Environmental Measures and International Trade} was
established in 1971, bur did not meet until 1992, Both Committees
are now active as discussion grounds but do not acrually negotiate
trade rules. The mandate of the CTE is discussed in greater detail in
section 3,1.1,

The Committee on Trade and Environment

‘The terms of reference given to the CTE in Marrakech are, in part:

“To identify the relationship between trade measures and environmental
measures, in order to promote sustainable developmen;

To make appropriate recommendations on whether any modifications of

the provisions of the multilateral trading system are required, compatible
with the open, cquitable and non-discriminatory nature of the system...”

The Commitcee narrowed this broad mandate down to a [0-item agenda for
work (see Box 3-1) and has used this agenda as its framework for discussions.
Since 1996 the Committee has grouped the 10 items into two clusters for bet-
ter focus: those items on the theme of market access (items 2, 3, 4 and 6), and
those on the linkages between international environmental management and
the trading system (items 1, 5, 7 and 8). Item 9, on trade in services, has not
been much discussed, and item 10, on openness, sits in its own category.
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Box 3-1: Work program of the Committee on Trade and

Environment

The CTE has an agenda of 10 items for discussion:

1.

The relationship between trade rules and trade measures used
for environmental purposes, including those in MEAs.

The relationship between trade rules and environmental poli-
cies with trade impacts.

a) The relationship between trade rules and environmental
charges and taxes.

b) The relationship between trade rules and environmental
requirements for products, including packaging, labelling
and recycling standards and regulations.

Trade rules on the transparency (that is, full and timely disclo-
sure) of trade measures used for environmental purposes, and of
environmental policies with trade impacts.

The relationship between the dispute settlement mechanisms of
the WTO and those of MEAs.

The potential for environmental measures to impede access to
markets for developing country exports, and the potential envi-
ronmental benefits of removing trade restrictions and distor-
tions.

The issue of the export of domestically prohibited goods.

The relationship between the environment and the TRIPS
Agreement,

The relationship between the environment and trade in services.

. WTOss relations with other organizations, both non-govern-

mental and inter-governmental,
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3.2 Functions of the WTO

The main functions of the WTO can be described in very simple terms. These
are:

* lo oversee implementing and administering WTO agreements;
*  To provide a forum for negotiations; and
* To provide a dispute settlemenc mechanism.

The geals behind these functions are set out in the preamble to the Marrakech
Agreement. These include:

*  Raising standards of living;

*  Ensuring full cmployment;

*  Ensuring large and steadily growing real incomes and demand; and
*  Expanding the production of and trade in goods and services.

These objectives are to be achieved while allowing for the optimal use of the
world’s resources in accordance with the objective of sustainable development,
and while secking to protect and preserve the environment. The preamble also
specifically mentions the need to assist developing countries, especially the
least developed counuries, secure a growing share of international trade.

3.3 The core principles

The WTO aims to achicve its objectives by reducing existing barriers to trade
and by preventing new ones from developing. It secks to ensure fair and equal
competitive conditions for marker access, and predictability of access for all
traded goods and services. This approach is based on two fundamental princi-
ples: the national-ueatment and most-favoured nation principles. Together,
they form the critical “discipline” of non-discrismination ac the core of trade law.

* The principle of national treatment requires, in its simplest terms,
that the goods and services of other countries be treated in the same
way as those of vour own country.

*  The most-favoured nation principle requires that if special treatment
is given to the goods and services of one country, they must be gven
to all W1'Q member countrics. No one country should receive
favours that distort trade.

Members follow these principles of non-discrimination among “like prod-
ucts’—rhose of @ similar quality that perform similar functions in a similar
way. They are, of course, free to discriminate among products that are not
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like—foreign oranges need not be treated the same as domestic carrots. Nore,
however, that products thar are not physically or chemically identical can still be
considered like products if, among other things, the products have the same end
use, perform to the same standards and require nothing difterent for handling or
disposal. The “fike products test,” which tries to determine which products are
and are nor like, is thus of central importance. These two complementary princi-
ples and the notion of “like products” are discussed further in sections 3.4.1.

Sustainable development: Some argue that the concept of sustainable devel-
opment has now emerged as a principle to guide the interpretation of the
WTO Agreements, though not at the level of the core principles of non-dis-
crimination, In the 1998 Appellate Body ruling in the so-called shrimp-rurtle
case, it was made clear that the interpretation of W1'O law should reflect the
Uruguay Round’s deliberate inclusion of the language and concept of sustzin-
able development. This ruling may have moved the WTO toward requiring
the legal provisions of its agreements to be interpreted and applied in light of
the principles and legal standards of sustainable development.

How the W10 will use sustainable development as a principle of interpreta-
tion in the furure remains, of course, to be seen. But it is clear that elevating
“sustainable development” to this role would be a major step in making trade
policy and sustainable development objectives murually supporting.

3.4 The key agreements, with a special considera-
tion of those related to the environment

Three key agreements under the WO umbrella relate to environment and uade
issues: the General Agreement on Tarifts and "Irade; the Agreernent on Technical
Barriers to Trade; and the Agreerment on Sanitary and Phytosanicary Measures.,
Many other agreements have environmental impacts and environmental provisions,
and the issucs they raise are discussed in greater detail in chaprers 5 and 6. Bur the
agreements and provisions discussed below have cross-cutting relevance to the envi-
ronment-trade mterface, and should be understood before the reader goes further.

3.4.1 The General Agreement on Tariffs and Trade, 1994

GATT is composed of 37 articles and a number of explanatory understand-
ings and addenda. This section reviews a few selected articles thar arc of key
environmental importance.

Avrticles I and III: Non-discrimination, like products

Articles T and TIT of GATT are the legal home of the core principles: most-
favoured nation and national treatment. These principles were described carlier
as together constituting the critical WO discipline of non-discrimination.
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Article I establishes the most-favoured natdon rule. This requites parties to
ensure that if special treatment is given to the goods or services of one coun-
try, they must be given to all WTO members. No one country should reczive
favours that distort trade. This provision originated because states had differ-
ent tarift levels for different countries, and it was designed co reduce or elimi-
nate those ditferences. The principle has now also been extended to other
potendial barriers to trade.

This rule has two major exceptions. The first applies to regional rrade agree-
ments. Where these have been adopred, preferential raritfs may be established
between the parties to these agreements. The second exceprion is for develop-
ing countries, and cspecially the least developed countries. GATT allows
members to apply preferential tariff races, or zero tariff rates, to products com-
ing from these countries while still having higher rates for like producrs from
other countries. This exception is designed to help promore economic devel-
opment where it is most needed.

Article 1 establishes the national-treatment rule. This requires that the prod-
ucrs of other countries be treated the same way as like products manufacrured
in the importing country. No domestic laws should be applied to imported
products to protect domestic producers from the competing (like) products.
And imported products should receive treatment under national laws that “is
no less favourable” than the treatment given to like domestic products.

Defining “like products” has important environmental implications. This
issue will be explored further, when we discuss process and production meth-
ods in chaprer 5, but for now it can be highlighted with an example. Consider
two integrated circuit boards, one produced in a way that emits ozone-deplet-
ing substances, and another produced in a non-polluting way. Arc these prod-
ucts like? If they are, then environmental regulators cannot give preference to
the green product over the other when both arrive at the border. Nor can they
discriminate against the polluting product if it arrives at the border to com-
pete against domestically produced clean versions.

Although the term “like” has not been specifically defined, che WTO's dispute
settlement system has several times had to wrestle with whether cerrain prod-
ucts were like, and has developed some criteria to help it do so. These include
the end uses in a given market, consumer tastes and habits, and the products’
properties, nature and qualities. Most recently, the dominant criterion that has
emerged in applying the like-products test is commercial substitutability: do
the two goods compete against cach other in the market as substitutes? For
example, although vodka and gin are nor identical, their physical properties
(alcohol content) and end use (drinking) are similar enough that they could
be substituted one for the other. They might cherefore be considered like.
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Article XI: Quantitative restrictions and licences

Article XT of GATT imposes another type of limit on measures that a party can
take to restrict trade. It prohibits the use of quortas, import or export licences. or
similar measures related to the import or export of goods. This prohibition stems
from the fact that such volume-based measures are more economically distort-
ing than are price-based measures such as tariffs and raxes. Agricultural prodicts
currently benefit from an important exception to Article XI.

Article XI might conceivably lead to conflicts with the trade mechanisms in
some MEAs. For example, the Basel Convendon and CITES impose licence
or permit requirements for trade in the materials they control. To date these
types of provisions in MEAs have never been challenged under trade laws.

Article XX: The environmental exceptions

Normally, when a national law is inconsistent with trade rules the state must
withdraw or meodify the law within a reasonable time—usually within 15 o
18 months. Arricle XX of GAT'l, however, atlows for certain 9pec1ﬁc excep-
tions to the rules. The two exceptions most relevant for environment-related
measures are the following;

Subject to the requirement that such measures ave not applied in a manner
which wotld constitute a means of ar!aimny or unju.rtz'ﬁdék discrimination
between countries where the same conditions prevail, or a disguised restriction
on international trade, nothing in this Agreement shall be construed 1o pre-
vent the adoption or enforcement by any contracting party of measures.. ..

(b) necessary to protect buman, animal or plant life or health;. ..

(g) relating to the conservation of exhaustible natural resources if such meas-
wies are made cﬁéc‘tive in mnjmminn with restrictions on domestic pro-
duction or consumption;

A country wanting to use the environmental exceptions in Article XX has two
hurdles to clear. It must first establish the provisional justification for using
Artidle XX by showing that sub-paragraph (b} or (g) applies. Tt must then
establish final justification by showing that the measure in question does not
contravene the lead paragraph, or chapeau, quoted above.

Paragraph (b) requires the state to show that the measure is “necessary” to pro-
tect the environment. In the past, this test has required the state:

1. To demonstrate the necessity to protect its own environment;
2. Lo demonstrate the need to wse a trade-impacting measure to do so; and
3

It a trade-impacting measure is needed, to ensure it is the least trade-
restrictive measure available to achieve the objectives.
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The second and third parts of the necessity rest seck to reduce the porential
trade impacts from environmental measures, and to prevent environmental
measures from being used as a disguised restriction or disguised barrier to
trade. The hurdle they create can be difficult to clear, particutarly if the mzas-
ure under dispute is measured against purely hypothertical alternatives, rather
than alternatives that may actually be available and practical for environmen-
tal regulators. The first part of the test had been traditionally applied to -ule
out environmental laws that protected the environment outside the enacting
country’s borders, though the 1998 WTO Appellate Body ruling in the
shrimp-turtle case may have changed this by requiring merely a “suffic.ent
nexus” between the law and the environment of the enacting state. Although
the ruling did not fully explore whar constituted a sufficient nexus, it appears
that rransboundary impacts on air and water, or impacts on endangered and
migratory species, for example, might provide such a nexus.

A state claiming an exception under paragraph (g) must demonstrate first that
its law relates to the conservation of exhaustible natural resources, The shrirp-
turtle case made progress, from an environmental perspective, in defining
exhaustible natural resources broadly, to include living and non-living
resources (including other species) and renewable and non-renewable
resources. Second, the law must have been accompanied by domestic-level
restrictions on management, production or consumption of the resource ro be
conserved. Finally, the law must be “primarily aimed at” the conservation
objectives; it must show “a close relationship between means and ends.”

Once a law passes the tests described above it must then pass the tests in the
chapeau, or opening paragraph, of Article XX, which address How the law is
applied. The three tests in the chapeau to be mer are whether, in its applica-
tion, the measure is arbitrarily discriminatory, unjustifiably discriminarory or
constitutes a disguised restriction on trade. The clearest statement to date on
these tests in an environmental context comes from the 1998 shrimp-turde case.
Although the Appellate Body did not try to define these terms, it arguably
defined a number of criteria for #ot meeting the tests including, for example,
the following:

* A smate cannot require another state to adopr specific environmenral
technologies or measures—different technologies or measures thar
have the same final effect should be allowed.

*  When applying a measure to other countries, regulating counfries
must take into account differences in the conditions prevailing in
those other countrics,

*  Before enacting trade measures countries should attempt to enter into
negotiations with the exporting state(s}.

30



Envirorment and Trade — A Handbaook

+  Forcign countries affected by trade measures should be allowed time
to make adjustments.

»  Due process, transparency, appropriate appeals procedures and other
procedural safeguards must be available to foreign states or producers
to review the application of the measure.

3.4.2 The Agreement on Technical Barriers to Trade

The Agreement on Technical Barviers to Trade covers measures that might be
non-tariff barriers ro rrade. These can include technical performance standards a
product must meet to be imported or exported—Tfor example, energy efficiency
standards for washing machines. They may also include environmental, heath,
labour or other standards a product must meer during its lifecycle—for exam-
ple, forest products must come from sustainably managed forests. The TBY
Agreement dictates when such barriers may be allowed and what conditions
musr be mer (notification, transparency in developing the rules, the use of inzer-
national standards when appropriate, and so on). It applies fully to all govern-
ment standards, including most levels of government. Non-governmental, non-
mandatory standards are less strictly covered under what is called the Code of
Good Practice. The differences in coverage are discussed in greater detail in the
context of environmental standards and ecolabels, in section 5.4.

3.4.3 The Agreement on the Application of Sanitary and
Phytosanitary Measures

The Agreement on Sanitary and Phytosanitary Standards deals with standards
“necessary” to protect humans, animals and plants from certain hazards asso-
ciated with the movement of plants, animals and foodstuffs in international
rrade. Most countries enact measures in these areas to protect the environment
or human, animal and plant health from:

= 'T'he risks from pests, diseases and diseasc-related organisms entering
the country with the traded goods; and

e T'he risks from chemicals, ferdilizers, pesticides and herbicides, roxins,
vererinary medicines in foods, beverages, or animal feed.

Like the TBT Agreemenc, the SPS Agreement provides the rules for when san-
itary and phytosanitary measures may be allowed and what conditions they
must meet (such as notification, transparency in developing the rules, the use
of internarional standards when appropriate, and so on). It requires that swan-
dards be based on scientific evidence and that a risk assessment be undertaken.
Special provision is made for temporary measures when current scienzific
information is insufficient to adopt permanent meastires, making the SPS one
of the few WO Agreements to obscrve the principle of precaution.
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3.5 Other agreements

Other agreements are relevant to longer-term relationships berween the trade
regime, cnvironment and sustainable development, and arc likely to be further
negotiated in any fucure round. These include the Agreement on Agriculture,
General Agreement on Trade in Services, Agrecment on Government
Procurement, the Agreement on Trade Related Investment Measures and the
working groups and possible negotiations on investment and competition Hol-
iy,

3.6 Regionadl frade agreements

Although the WTO provides the central features of the global trade regime,
there is also an increasing number of regional and bilateral free trade zones and
agreements that build on the global commirments. In chaprer 7, three of the
most important and developed of these regional structures are described, par-
ticularly as they relate to environmental concerns: the North American Free
Trade Agreement and irs associated North American Agreement on
Environmental Cooperation, the Furopean Union, and the Mercosur group
of South American countries.

3.7 Dispute setlement

The dispure setdement mechanism, with its ability to deliver binding deci-
sions, is one of the central elements of the Uruguay Round Agreements. The
Dispute Sctrlement Understanding introduced a more strucrured dispute set-
tlement process with more clearly defined stages than that which existed under
GAT'T since 1947, A fundamental difference berween the two is that under
GATT a positive consensus was needed ro adopt reports, so any one party
could prevent tormally adopting a decision. Under che DSU, dispure settle-
ment reports ate automatically adopred, unless consensus is to the contrary.
This is known as “reverse consensus” and makes the decisions very difficult to
reject. The DSU did, however, add a mechanism for appealing rulings to an
Appellate Body.

A disputc is brought to the WTO when a member state believes thar a fellow
member is violating trade rules. This usually occurs when a company brings
the violation to the attention of its government. The two partics o a dispute
then follow a pre-defined set of procedures (see Box 3-2).
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Box 3-2: Four phases of the dispute setlement mechanism

Consultations: Parties to a dispute are obliged to see if they can sciile
their differences. If consultations are not successful within 60 days, the
complainant can ask the Dispute Settlement Body to establish a panel.
The parties may also undertake good offices, conciliadon, or mediation
procedures.

The Panel: The three-member panel decides the case in a quasi-judicial
process. Where the dispute involves a developing country, one panellist
is from a developing country. The panel report, circulated to all WTO
members within nine months of panel establishment, becomes the rul-
ing of the DSB unless it is rejected by consensus or appealed.

Appeals: The possibility of appealing a panel ruling is a new feature in
the DSM as compared with GATT. Either party can appeal the ruling
of the panel based on points of law. Appeals are heard by three randomly
selected members of the Appellate Body and may uphold, modify or
reverse the legal findings and conclusions of the panel in a report issued
within 60 to 90 days.

Surveillance of implementation: The violating member is required to
state its intentions on implementation within 30 days of the report
being adopted by the DSB. If the party fails to implement the report
within a reasonable period (usually berween eight and 15 months), the
tWO Countries enter negotiations to agree on appropriate compensartion.
If this fails, the prevailing party may ask the DSB for permission to retal-
iate, by imposing, for example, trade sanctions, the level of which is sub-
ject to arbitration.

The DSM cannot force a state to change its laws, even if they are found to
contravene WO rules. States intent on keeping such laws can either negori-
ate compensation for the complainant {for example, increasing the access to
markets in another arca), or failing that, be subjected to retaliarory trade sanc-
tions. The EU-U.S. beef hormones case ofters an example of this dynamic at
work.
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-
Physical and economic linkages

I[N THE INTRODUCTION we argued that there is no simple pattern to the rela-
tionship between trade, environment and development. Depending on the
sector, the country, the markers and prevailing policies, trade and trade liber-
alization may be good or bad for the environment and development. In fact.
they will usually be both at once-—good in some ways, bad in others.

This chapter illustrates the point by listing and explaining the complex physical
and economic finkages that bind trade and sustainable development. For the
most part, these consist of the impacts of trade on environment and develop-
ment. The next chaprer, on fegal and regulatory linkages, widens the scope to also
include the impacts of environmental concerns and environmenteal law on trade.

Trade flows and trade liberalization have at least four tvpes of physical and cco-
nomic impacts on environment and developmenc: product effects, technology
effects, scale effects and structural effects.! Each of thesc is examined in turn
below.

4.1 Product effects

Praduct effects occur when the traded products themselves have an impact on
the environment or development, On the positive side, trade may lead 1o
spreading of new technologies for protecring the environment, such as micro-
bial cechniques for cleaning up oil spills. Or it may more rapidly spread goods
or technologics that have less environmental impacr—for example, solar
power technology or more fuel-efficient automobiles—chan those currently
used. Openness to trade and investment can also help contribute to develop-
ment objectives, by facilitating transfer of new and improved technologies and
Management systems.

On the negative sidc trade can facilitate international movement of goods thar,
from an environmental perspective, would best never be traded. Wich hazardous

1 This axonomy is based on the work of the OLCI. Sce The environmental effécts of tride.
Paris: QLCD, 1994,
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wastes and toxic materials, the environmenrtal risks increase the further the
goods are transported, since spillage is always possible. As well, such “gocds™
may cnd up being dumped in countries without the technical or administra-
tive capacity to propetly dispose of them, or even assess whether they should
be accepted. Trade also makes possible the over-exploitation of specics to the
point of extinction—there is rarely enough domestic demand to create such
pressure. The Basel Convendon and CITES, discussed earlier, are MEAs that
restrice such trade because of its negative direcr effects.

A subscr of product effects, sometimes rermed “technology effects,” are asso-
ciated with changes in the way products are made depending on the technol-
ogy used. Technology effects stem from the way in which trade liberalization
affects rechnology transter and the production processes used to make traded
goods. Positive technology effects result when the output of pollution per unit
of economic product is reduced. Foreign producers may teansfer cleaner tech-
nologies abroad when a trade measure or agrecment results in a morc open
market and a business climate more conducive to investment. Trade-induced
growth and competitive market pressures generared by liberalization can has-
ten processes of capital and technological modernization for all firms. Newly
opened markets can provide the revenue and the income to allow firms to
accelerate capital turnover, and invest in cleaner, more efficient plants, tech-
nologics and processes.

On the other hand trade liberalization and an cxpanded marketplace may
harm more environmentally friendly and socially valuable traditional pro-
duction methods. Trade liberalization can also promote the spread and use
of harmful, less-environmentaily friendly technologics. Whether technology
effects stemming from liberalization have an overall positive or negaive
effect on the environment will depend considerably on other conditions and
policies in the marketplace that determine availability and choice of those
technologies (for example, price and national environmental regularion).
"I'hese effects are reflected again under the heading “imported cfficiency” in
Box 4-1.

4.7  Scale effects

Trade and trade liberalization can expand the level of economic activity pessi-
ble by making that activity more cfficient. Box 4-1 explains the ways in which
trade can increase effictency, producing more goods with the same given set of
natural resources, labour, machines and technology.

This expansion—essentially creating additional wealth—can have positive
cffects on the environment and development. It has obvious development
benefits; although development is more than economic growth, such growth
is essential for development in most Southern countries. We should note,
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_5_
legal and policy linkages

THE PREVIOUS SECTION DESCRIBED the ways in which trade, environment and
development were related at a physical and cconomic level, mostly focusing on
the impacts of trade on environment and development. This section looks at
a different class of finkages—the interactions between trade law and environ-
mental law. It was noted earlicr that environmental law increasingly dictates
how countries shall structure their economies (for example the Kyoto Prorocol
will, if successtul, involve massive changes in investment and production deci-
sions), and trade law increasingly defines how counrries should structure their
domestic laws and policies in areas such as environmenral protection. It is
inevitable, then, that the two systems of law and policy will interact.

These can occur at two levels—the national or the international. Nationally,
the areas of policy we will treat include subsidies, environmental labelling,
incellectual property rights, agriculture, investment, and government procure-
ment. We will also look at national-level environmental standards as they
relate to three subjects: discriminarion based on the use of process and pro-
ducrion methods, the competitiveness cffects of different levels of standards
berween countries, and policy-making under uncertainty. Internationally, we
will look at the interaction of the multilateral system of trade with the multi-
lateral regimes for environmental management.

5.1 Environmental standards and process and pro-
duction methods

“PPM” has become one of the most debated scts of letters in trade law history.
For many people, this debate lies ac the heart of the trade and environment
relationship.

A process and production method is the way in which a product is made.
Many products go through a number of stages, and rhercfore a number of
PPMs, before they arc ready for market. For example, making paper requires
trees to be grown and harvested, the wood to be processed, the pulp often to
be bleached, and so on. The various processes will have different sorts of envi-
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ronmental impacts—on biodiversity, on forest-hased streams and wildlife, on
human health from chemical pollution of waterways, or in terms of air pellu-
tion and energy use. Other paper may be made from post-consumer wasre, a
different process involving a different set of environmental impacts.

An importanr technical distinction is the difterence berween a producr-relac-
ed PPM and a non-product related PPM (sce Box 5-1). Throughout this book
the term PPMs will refer to non-product-related PPMs, more or less che
accepted shorchand in general discourse.

Box 5-1: Product and nonproductrelated PPMs

The distinction between product-related PPMs and non-product-related
PPMs may seem like nitpicking, but it is important to understand, since
the two are treated entirely differently under trade law.

The distinction rests on how the PPM affects the final product.
Consider two products—say two rolls of newsprint. One is produced
using 50 per cent recycled content, and the other is produced from 100
per cent virgin fibre. These are two very different PPMs. Buc the key
question is whether the final product has different qualities that would
cause it to be treated differently in its use, handling or disposal. If the
recycled newsprine performs in every sense the same as the virgin-con-
tent product, then the recycled-content process is a non-product related
PPM, since it has a negligible impact on the final product.

Take, for another example, two apples—one produced organically and
one produced with the use of pesticides, some of which are sull left on
the product as a residue. Again we have two very different PPMs. But in
this case, the difference will cause us to have to handle and use {but
probably not dispose of) the products differenty. Some people might
want to peel the chemically treated apple, and border authorities will
inspect the levels of pesticide residue to sce that they meet health regu-
lations. The organic apple may be subject to tighter border checks aimed
at preventing the spread of invasive pests. The different PPMs in this
case make a difference to the final product, and they would thus treated
as product-related PPMs.

Irade law does not question the right of countries to discriminate based on
product-related PPMs. There are rules about the process of discrimination, of
course—the SPS Agreemient, for example, has a preference for international
standards when setting restrictions on pesticide residue levels—but the prin-
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ciple of discrimination is accepted. Non-product-related PPMs, on the other
hand, make no difference to the commercial or practical substitutability of the
products—a criterion that we noted in chaprer 3 is increasingly being used in
the WTO rto determine which products are like. And, we noted, WO law
does not allow countries to discriminate among like products, whatever their
different environmental impacts.

This prohibition makes little environmental sense. The way a product is pro-
duced is one of the three central questions for an environmental manager: how
is it made, how is it used and how is it disposed of. Domestic environmenral
regulations on PPMs abound factories are rold how much pollution they
may emit, forest products companies are told how and where they may har-
vest trecs, mining companies are told how they must treat their waste, and

how they must restore their sites afrer mine closure. So from an environmen-
tal perspective, it makes sense to also be able to discriminare at the border
between otherwise like goods thar were produced in clean and dirty ways.

Tn practice, however, allowing discriminarion based on PPMs would present
some difficulties for the trading system. It would give governmenss greater
opportunity in their struggle to protect their industrics unfairly against foreign
competition. Motivated not by environmental but by cconomic considera-
tions, a government mighr conduct an inventory of the environmentally
prcfcmblc PPMs used by its domestic industries, and malke new regulations
penalizing those producers (that is, foreigners) not using them.

At least this might result in environmental improvement, if only in certain
selected industries, and only if the inefficiencies thus created did not over-
whelm the environmenial benefits. (Sce the discussion in chaprer 2 of efi-
ciency and the environment.) But there are two other fears, T'he firse is that
the standards thus imposed might be environmentally inappropriace for some
foreign competitors. For example, a country where water scarcity 15 a major
issuc might enact laws discriminating against products produced in ways that
waste water. But this would force exporters in water-rich countries to follow
standards that are not relevant to their local environmental condidons.

The second is a related argument from some developing countries that argue
that their social priorities differ from those of developed countries. They may,
for example, be more concerned abour clean water as an environmental issuc
than with global warming. Or they may be more concerned about infrastruc-
ture, education and healrh care than about any environmental issue. If so, the
argument gocs, it is unfair for developed countries to discriminate againse their
exports based on environmental issues that are noc high on their agendas, forc-
ing them to either adopt rich country environmental priorities or suffer a loss
of wealth-crearing exports. Many devcloping countries worry that if the WTO
allows PPM-based discrimination on environmental grounds, it will also be
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forced to allow it on social grounds, such as human rights, labour standards
and so on, increasing the scope of the threar to their exporrs.

Another parc of chis argument is that the now-rich countries became wealthy
by buming a lot of fossil fuels, cute ng down most of their forests, destroying
the ozone layer and otherwise cashing in on national and global environmen-
tal resources. Now thac the wealth they have gaincd allows them to maintain
high environmental standards, it is hypocritical to forbid developing countries
to follow the same path. At a minimum such demands should be accompa-
nied by technical and financial assistance to help bring abour environmental
improvements, and other forms of capacity building.

Finally, there is a sovercignty argument. If the environmental damage in ques-
tion is purcly local, then ic is really the purview of the exporting, not the
importing, government. This argument weakens, however, if the environmen-
tal damage in question is not purely local—if it involves polluting shared
warers or airstreamns, depleting populations of species that migrate across bor-
ders, or damaging the atmosphere. Here, the need for international co-opera-
tion: is obvious.

MEAs are one such form of co-operation, and are the most commonly rec-
ommended way to prevent PPM-bascd environment and trade conflices. That
is, countries should collectively agree to either harmonize standards or to live
wirh a negotiated menu of different national standards. As we have seen, many
SU.Ch llgr('(‘ﬂ]entS are in FOI'CC toda)’. SLECh ;-1g|'f.’en]cnts, h{)\;\fe\/ﬁr, tal((‘ many
yeats to negoriate and cven more to take full affect—a problem, if the envi-
ronmental issue in question is urgent. As well, some subject areas may nort be
ripe for agreement; countries often disagree on the need to regulate or the
mechanisms for doing so. These factors may make the international option
unattractive for addressing issucs of great importance to some countries.

5.2 Environmental standards and competitiveness

In developed countries a key concern of the environmental community is the
prospect of a “race to the bottom,” where countries try to lure investmen: by
lowering or not enforcing their environmental standards. This is the “pellu-
tion haven” argument—thac under free trade firms will migrate to places
where environmental regulations arc less stringent and where using “dirty”
PPMs will give them a competitive edge.

Rescarchers have long searched for evidence of pollution havens, and have
found little. When relocating, environmental costs are only one of a broad
number of factors—including infrastructure, access o inpurts, wage costs,
labour productivity and political risk—a firm musr take into account. Average
environmental control costs run around 2 to 3 per cent of roral costs, thoagh
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in certain sectors (for example, aluminum smelting or cement manufacturing}
it can run much higher.

The threar of relocation by firms may be more of an issuc than actual reloca-
tion. The threat, whether made explicitly or just anricipated, may create a
“regulatory chill” effect—a climate where government regulators balk at
strengthening their environmental laws for fear of driving away existing busi-
ness, or losing potential business investment.

The same types of concerns about comperitiveness underlie the problems that
many commodities exporters face in trying to implement appropriate envi-
ronmental policies. Such policies would help internalize the external envi-
ronmental costs of production, and would thercfore often raise the price of
the final good. For most commoditics even a slight rise in price may be
enough ro send buyers to one of the many competitors. And commodities,
unlike consumer goods or manufactures, usually cannor create niche markets
for greener goods. Buyers of copper, for example, want the cheapest copper
that meets their rechnical specifications, and they rypically do not care abeut
the pollution created in its manufacrure. This is a serious problem, given the
imporrance of commodity exports to many developing nation economics,
and the wide-ranging environmental consequences of most commodity pro-
duction.

5.3 Environmental standards, science and precaution

Science is the starting point of all environmental policy. Withour science we
have no way of knowing what is happening in the natural environment,
beyond what our senses tell us. Science makes the environment speak, and all
policy-making is based on interests that have voices. But the scientific method
does not always gencrate precise information for policy-making—scientific
knowledge is rarcly cither certain or complete. And even where science is quite
certain—for example, in its assertion that certain gases in the atmosphere trap
heat and can change the planet’s climate—the implications for policy can be
obscure.

The tension berween science and policy is a constant theme of international
environmental regimes. All of these regimes have some method of reviewiag
new scientific evidence, often through their Conference of Parties, sometimes
through their own subsidiary bodics, or, in exceptional cases such as the dli-
mate regime, through specially created independent organizations such as the
Intergovernmental Panel on Climate Change.

The precautionary principle, described in chaprer 2 as a basic environmental
principle, counsels that environmental measures must sometimes be adopred
cven when scienrific information is incomplete. It has proven difficult to
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implemenr since it requires that policy-makers exercise some discretion. For
this reason it is important to develop criteria governing its application. Among
other things, these criteria would address a balance of two important consid-
erations: the scale of possible damage, and the cost of action—or of inaction.

As the scale of possible damage increases, so does the need to act with precau-
rion. Where the potential damage is obvious, as with stratospheric ozone
depletion, the need for action becomes clearer and less contentious. Where the
potential is less obvious, precautionary action can become excremely con-
tentious, as affected stakeholders seck to protect their interests. Indeed, it is
normal to expect controversy over action on such issues as genetically modi-
fied organisms, where the science is still unclear and is evolving rapidly.

Some governments use the twols of tisk assessment to minimize the scope for dis-
cretion in applying the precautionary principle. This will delay action, and can
leave so many issues unresolved that decision-making is not necessarily facilitated.

Cost is the other criterion to consider in applying the precautionary principle.
Resources are limited so governments must make tough decisions abour where
to apply them. Clearly, precautionary actions chat are without net economic
cost should be taken. Bur since such actions may involve losses in one area,
cven though they are counterbalanced by gains in another, they may still
attract vigorous opposition from the losers. /naction may also incur costs—the
a[l({ tlleSC can bC ENOriTnous. ]t ES

COSTS OF C['l\"i]'()nmcl]ral dﬂmﬂge LlI‘lChCCked
important chac these be parc of the calculations, where they will weigh againsc
the costs of action.

54 Ecoiobe|'n% and environmental management
system cerfitication programs

Environmental labels (or ecolabels) and environmental management system
certification programs, like MEAs, are touted as a possible solution to the
problems wich PPMs mentioned earlicr. That is, rather than governments dic-
tating by law which PPMs are acceptable, consumers can decide for them-
selves, informed by labels and certifications, and purchase accordingly. Uniike
government laws and regulations, these are voluntary tools, providing infor-
mation that helps consumers make informed choices. Ecolabels inform con-
sumers about a specific product, whereas TMS certification schemes tell them
something about the companies (or parts thereof) that produce the prod.acts.
‘T'his section first defines the two instruments, and then looks at how they
might interact with the rules of internarional rrade.
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54,1 Ecolabels

Ecolabels tell us abour the environmental impacts from producing or using a
product. They are voluntary, bur in some markets they are becoming an
important competitive factor. There are many different labelling programs,
run by governments, private companics and non-governmental organizations,
but all boil down to three basic types of label (see Box 5-2). The Geneva-based
[nternarional Organization for Standardization is establishing standards for
cach.

Box 52: Ecolabels according to the ISO—the three types

Type I labels compare products with others within the same category,
awarding labels to those that are environmentally preferable through
their whole life cycle. The criteria are set by an independent body and
monitored through a certification, or auditing, process. Ranking prod-
ucts in this way requires tough judgement calls: consider two otherwise
identical products, one air polluting, another water polluting. Which is
superior?

Type 11 labels are environmental claims made about goods by their man-
ufacturers, importers or distributors. They are not indcpendentlv veri-
fied, do not use pre-determined and accepted criteria for reference, and
arc arguably the least informative of the three types of environmental
labels. A label claiming a product to be “biodegradable,” without defin-
ing the term, is a type 11 label.

Type IIT labels list a menu of a products environmental impacts
throughout its life cycle. They are similar to nutrition labels on food
products that detail fat, sugar or vitamin contents. The information cat-
egories can be set by industrial sector or by independent bodies. Unlike
type I labels, they do not judge products, leaving thar task to consumers.
Critics question whether the average consumer has the time and knowl-
edge to judge whether, for example, emissions of sulphur are more
threatening than emissions of cadmium,

5.4.2 Environmental management system cerfification

EMS certification schemes assess a company’s overall handling of environ-
mental issues. Unlike ecolabels, these schemes do not imply any thmg about
the environmental impacts of Lompames products. Rather, they require com-
panies ro follow preser environmental principles and guidelines they ser them-
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selves as they conduct business. The requirements in such voluntary schemes
are often flexible and open to interpreration, and are generally less contentious
than ecolabelling schemes.

The 18O 14001 environmental management system standard is one such
scheme at the international level. 1ISO 14001 helps companies track, under-
stand and improve their environmental management. Unlike sector-specific
certificadions, 1SO 14001 does not require specific principles or guidelines to
be followed. Companies can “self-certify” compliance with the standard, but
most seek independent verificacion. Critics maintain that IO 14001 says
nothing about a company’s environmental performance, addressing only the
cffectiveness of its environmental management system. 1SO 14001 can be use-
ful, however, in that it forces companies to acknowledge and address environ-
mental issues.

Somewhere berween an ecolabel and an EMS certification is a new class of sec-
tor-specific environmental certifications, such as those that have been devel-
oped for the forestry, fisheries, organic agriculture, and tourism sectors. A
company obtains certification if an independent auditor tinds that it satisties
principles and criteria set out in the scheme. An industry focus allows the
scheme’s guidance to be more specific than a generic system like ISO 14001,
Certification typically allows the company to place what amounts o an cco-
label on its preduct, certifying compliance.

5.4.3 Ecolabels, EMS certification and international trade

As consumers become more aware of environmental issues, the demand for
green goods and companics grows. Ecolabels and EMS certification programs
help by giving consumers the informartion they need to make environmentally
sound purchasing decisions. But they may also create problems, both of prin-
ciple and of process, at the internarional level.

The problem of principle is the same as that described earlier for PPMs and
applies mostly to ecolabels, since they are often a means for consumers to prac-
tice PPM-based discrimination. Most ecolabelling schemes are national pro-
grams, developed for domestic economic and environmental realities, and
consider domestic environmental preferences. The criteria developed by this
process may be irrelevant to the environmental and social priorities of other
countrics, For example, forest conservation is a priority for some countries—
particularly those wherc regrowth is slow—and consumers may therefore want
an ccolabel to be awarded for the recycled content in paper. But this will dis-
qualify paper from other countries where the climare allows for profirable sus-
rainably managed forest plantations, whose producr content is 100 per cent
virgin pulp.
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The problem of process relates to the procedures thar foreign producers must
follow to get awarded an ccolabel or a certification. Testing procedures may
require technologies, infrastructure and expertise that are not available in some
countries, particularly in the South. Even if such testing can be done, it will
involve much higher costs than those incurred by Northern producers. For
example, the technology needed to test for genetically modified organisms in
food products is very expensive. The matket opportunicics offered by an eco-
label that notes a product is GMO free might therefore be more limited in
countries withour existing testing facilities and in those that depend on low
labour and capital costs.

Another process concern relaces to setting international standards for certifi-
cation and developing ecolabels by hodies such as the I1SO. Although these
ctfores are acknowledged as helping make the processes more open, and as fos-
tering murual recognition of claims among countries, they are also extremely
expensive and time-consuming for those delegates involved. This leads 1o few
developing countries being represented. As well, the process frequently lacks
transparency. As a result, some fear that international standardizing bodies
may be just more fora where Western countries will act strategically o protect
their dominant marker positions,

5.5 Subsidies

Subsidies are one of the clearest areas of shared interest for the trade and envi-
ronment communities. Both oppose so-called perverse subsidies—subsidies
that are harmful to the environment and the economy. And there may also be
scope for co-operation on allowing new subsidies that benefit the environment
without unduly distorting trade.

Depending on the definition, perverse subsidies worldwide range from $500
billion to $1.5 trillion a year. This is a powerful force for environmental dam-
age and economic inefficiency. At the environment-trade nexus, a number of
sectors arc of interest, with agriculture, forestry, energy, transporcation and
fisheries being the most obvious.

Environmentalists and advocates of free trade dislike perverse subsid'es
because they distort prices. From an environmental perspecrive, they artifi-
cially lower the costs of doing business in an environmentally unsustainable
way. Subsidies in the fisheries sector, for example, include low-interest loans to
fishermen, fuel tax exemptions, and outright granes to purchase gear, boats
and other infrastructure. These measures all lower the cost of fishing and lead
to overexploitation of the resource—rtoo many fishermen and too many boacs
chasing too few fish. In other sectors the story follows the same basic plot.
Agriculture, energy production and transportarion are all hard on the envi-
ronment, and most of the environmental damage they entail is not built inco

49



Envircnment arc To

the market price of the goods they produce. The consumer buying bread, for
example, is not paying for any of the environmental costs incurred in growing
the whear. Subsidizing wheat growers may therefore increase environmental
damage, by increasing their scale of operations. To add insult o injury, subsi-
dizing polluting sectors or technologies reduces incentives to develop greener
alternatives. The $145 billion a vear given in subsidies to the fossil fuel and
nuclear energy sectors worldwide diverts physical, financial and intellectual
capital from rescarch and developmenc for alternatives like solar energy.

From an economic perspective, distorted prices reduce one of the main peten-
tial gains from trade—increased efficiency (sce chapter 4). 1f Teeland. for
example, devored enough subsidics to the production of coftee in greenhouses
it could become a competitive exporter. But most people would agree that this
would be a staggeting waste of resources tor the [eelandic economy.

It is important to remember that not all subsidics are perverse. A subsidy that
pays for previously unpaid environmental benefits may be socially desirable.
For example, it may make sense for governments to subsidize developing and
disseminating solar technologies as alternatives to fossil fuels since it could
lower emissions of greenhouse gases. If environmental costs are factored in,
such subsidics acrually move prices closer to their true level. The WTO rec-
ognizes that some sorts of subsidies are desirable, and has provided an excep-
tion in the Agreement on Subsidies and Countervailing Measures that allows
for certain subsidies to firms to meet new environmental regulations (up to 20
per cent of the costs of a one-time expenditure). As well, a number of prepos-
als for WTO rules have been made to allow subsidies to encourage the spread
of environmentally sound technologies.

Even those subsidics that are perverse deserve careful analysis. Dismantling
thern can cause hardship in the short run to those least able to absorb the
shock. Cutring fossil fuel subsidies in cold climates, for example, may hurr the
poor who depend on such subsidies 1o heat their homes. Curting fisherics sub-
sidies may mean an initial loss of nceded revenue for countries that sell the
rights to fish their territorial waters. These types of considerations arguz for
bridging measures to accompany subsidy removal.

Tt remains to be scen whether the WO can play a major role in dismantling
perverse subsidies. A number of proposals have been put forward to have the
WO help reduce perverse fisheries subsidies, and the question of how to
design appropriate agricultural subsidies is being informed by environmsnral
concerns {see section 5.6). But building consensus on such changes will not be
an easy task—for every perverse subsidy there is a host of beneficiarics keen to
sce things stay as they are.
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5.6 Agriculture

Changes in the laws that govern inrernational agricultural trade will have
major and complex sustainable development impacts. Agriculture and trade in
agriculture are economically important for virtually all regions of the world.
The highly industriatized economies are overwhelmingly dominant as both
exporters and importers of agricultural products, with the U.S. clearly in a
leader’s position. But the relative importance of agricultural trade to economics
in Asia, Latin America and Africa is nising.

Agriculture is also of key environmental importance. Itrigasion is the largest
single user of water in most countries. Agricultural runoff and secpage of fer-
tilizers and pesticides are major sources of groundwater pollution. Changing
patterns of land use, for example from forest to agriculture, can destroy habi-
tat for plant and animal species. Intensive livestock operations in many coun-
tries have grown so large that they pose major problems of waste management
and disposal, and are sources of air and water pollution.

Changing patterns of trade and production can have social as well as environ-
mental impacts. Falling prices can increase pressures to migrace from farms,
affecting the health of rural communities and institudons as well as reducing
the human and financial capital available for long-term maintenance of tae

land.

Agriculture was arguably the subjecr of the mosr difficult negotiations of tac
Uruguay Round. Previously, agriculture had been accorded special status chat
allowed countries to protect their domestic industries in ways not permitted
in other sectors. The Uruguay Round’s Agreement on Agriculture was a firsc
step to bringing agriculture under the normal rule of trade law, mandating
among other things the capping of farm export subsidies, reductions in both
the value of subsidics and the volume of subsidized exports, and reductions in
the domestic support provided to farmers. Part of the Uruguay Round’s built-
i ated in the Agreements—is a
review of the Agreement on Agriculture, which began in 1999. Some of tae
issues this review may address are discussed below.

From an environmental perspective, one of the key areas of interest in the lib-
eralization agenda is subsidies and other forms of support. At the ourset, it is
important to distinguish between support thac distorts production decisions,
and support that does not atfect production. A subsidy paid for each hectare
under cultivation, for example, affects production by encouraging more land
to be cultivated. Farm income insurance, on the other hand, is a form of sup-
port that has no such undesirable incendives (though some economists argne
that any payment to farmers distorts production decisions—even income
insurance reduces risks and thus increases expecred returns). This type of non-
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distorting support is cermed “decoupled.” and is preferred by both economists
and environmencalists.

What is wrong with production-linked support? Simply, such support encour-
ages too much production. This intensifies all the environmental problems
discussed above. Sometimes ir also leads to abandoning traditional sustainable
practices such as rotating crops and fallowing fields. The incentives arc huge:
Western industrialized countries in 1996 poured an estimated $302 billion in
support {nor all of it production-linked) into the agricultural sector. Other
forms of agricultural subsidies arrificially lower the prices of inputs, such as
water, fertilizers and pcsticides, encouraging their overuse.

Agricultural support is also a key development issue. Many developing coun-
tries have an advantage in agricultural products compared with their devel-
oped counry trading partners, but are unable to harness this potential engine
for growth. Subsidized exports of surpluses from developed countries depress
prices on the international markerts, making agriculture a less profitable propo-
sition for those whose governments cannor afford to subsidize.

The commitments made in the Uruguay Round begin to address some of
these problems. Developed countries were given six years to cut their average
agricultural tariffs by 36 per cent, to reduce their aggregate measures of sup-
port by 20 per cent and to cut export subsidies by 36 per cent. Developing
countries also are obliged to make cuts in these areas, bur theirs are not as large
(for many, their levels of support were much lower to begin with), and are
stretched over 10 years rather than six. Buc these cuts still leave 1grlcu]rurc a
more protected sector than almost any other; average tariffs remain relatively
high at around 40 per cent. And some countries employ “megarariffs” of up ro
350 per cent to protect certain products.

Despite reductions in export subsidies and domestic farm programs, the
Agreement on Agriculture allows continued support for certain policies desig-
nated as falling within the “green box.” These include agro-environmental
policies with insignificant impacts on production or trade, such as support for
research, disaster payments and structural adjustment programs. In addition,
the Agreement has exceptions under a “blue box” for direct payments made
under production-limiting programs. Onc of the key issues for future negoti-
ations is the scope of these exceptions. Some countries point out that agricul-
ture is “multifunctional”™—that sustainably practiced it not only produces food
products, but also protects biodiversity, conserves soil, ensures narional food
sccurity and so on. They argue that these social benefits should be paid for by
the state, and that the resulting support payments belong in the green box.
Critics charge that the multifunctionality argumenc is old wine in new bot-
tles—that countries which did not want to stop supporting their agriculcural
sector have hit upon a new way 1o do so.
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In a number of countries producers are increasingly using genetically modified
organisims in agriculture. Environmental concerns over using GMOs have includ-
ed, among others, the possibility that the insect- or herbicide-reststant traits of
GMOs will spread to other less desirable plant varieties or that they pose unknown
risks to human health by containing, for examnple, allergy- or cancer-causing sub-
stances, Others are concerned about GMOs being controlled by a relatively small
number of companies and the possible implications for consumers and small-scale
agricultural producers, particulardy in developing countries. A number of tssues
could involve GMQs in trade. Conflicts over GMOs could lead to reduced market
share if they are stopped at the border by importers. And, the potential disruption
of trade flows in agriculrure causes problems for less developed countries seeking to
use GMOs to explore a potential for enhanced food production. This is an issue
that will no doubt be addressed in the coming yeass, either by the WO or the
Biosafety Protocol of the Convention on Biological Diversity, or both,

5.7 Intellectual property rights

The WTI'O’s Agreement on Trade-Related Aspects of Intellectual Property
Rights sets out the kind of protection that different kinds of innovation should
receive (for example, books must be protected by copyrights, industrial processes
must be covered by patents), and holds all WT(O members to the same mini-
mum standard of protection. The Agreement is unique among the WI'O rules
in that it is positively proscriptive. That is, all other WTO rules describe what
countries should nor do, whereas TRIPS describes what countries shouid do.

Intellectual property rights are patents, copyrights or other means of protect-
ing an innovator’s exclusive ability to control the use of his or her innovation
for a specified period. During that time the intellectual property rights holder
will usually try to marker and sell the idea, seeking to recoup his or her invest-
ment in research and development. Intellectual property rights trade off tae
welfare of the innovator, whose effores deserve compensation, against the wel-
fare of society at large, which would benefit by having unlimited access to the
innovation. For sustainable development, properly balancing chat trade-off is
crucial. Innovations, whether in energy efficiency, new medicines or improved
agricultural varieties, are ac the heart of sustainable development, but they do
little good unless they are widely disseminated.

How do strong intellectual property rights, such as the WO 'TRIPS
Agreement, affect that balance? On the plus side, they may help ensure that
more innovation will take place. Withour the guarantee of such protection,
who would bother to spend millions of dollars developing, for example, new
software or new drugs, which could then be copied at will by others and ds-
tributed ar minimal costs? (Intellectual property tends to have very high costs
of development, but low costs of reproduction once developed.)
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Strong intellectual property rights also help new technologies—the products
of innovation—get disseminated. lechnology transfer is usually a commercial
venture, and happens through a number of means:

*  Direct investment (for example, building a factory};
* Joint ventures with domestic firms;

»  Wholly owned subsidiaries;

* Licensing (selling the rights to use the technology);
* lraining and information exchanges; and,

*  Sales and management contracts.

Innovators will be more comfortable using these mechanisms in countries that
are obliged ro enforce srrong protection of intellectual property rights. That
obligation assures them that their innovations will not be freely piraccc. So
strong intellectual property rights increase the willingness of firms to dissemi-
natc their technologies in countries that adopt them.

On the negative side, TRIPS-style protection of intellectual property righes
can have a number of undcsirable effects. First, if it is too strong, it tilts the
balance too far toward the innovator. Critics of the TRIPS Agreement argue
that its long terms of protection—20 years for patents and other intellectual
property rights—over-reward the intellectual property rights holders, and
punish the public by keeping the protected good oo expensive for too long.
Owverly strong protection may thus stow down the spread of new technologies.
Improperly applied, it may also stifle innovation; section 5.7.2 on agriculture
gives examples of how this might work. Finally, TRIPS-style protection may
work against sustainable development objectives by making goods such as
pharmaceuticals more costly and less accessible to the poor. Several developing
countries, when implementing TRIPS, have had to dismantle domestic indus-
tries based on cheap copying of foreign-patented drugs, forcing up prices dra-
matically. Patents in some of those countries used to protect only the process
used to make a product, not the product itself, so it was legally possible to
make the same drug in a slightly different way without paying royalties. But
TRIPS demands product patents as well as process patents, putting an end to
this kind of production.

Recognizing the potential negative effects from granting intellectual property
rights, TRIPS contains an exception whereby WTO members are not obiged
to grant patents for products or processes where “the prevention w:thin
[national] territory of [their] commercial exploitation . . . is necessary to pro-
tect ordre public [law and order] or morality, including to protect human, ani-
mal or plant life or health or to avoid serious prejudice to the environment.”
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This may be an important exception for the environment bur it is not well
defined, never having been tested.

The sections that follow will examine the implications of intellectual proper-
ty rights and the TRIPS Agreement for efforts to preserve biodiversity, and to
promote sustainable agriculture.

5.7.1 TRIPS and the Convention on Biological Diversity

The CBD requires parties to co-operate to ensure that patents and other intel-
lectual property rights “are supportive of and do not run counter to” its objec-
tives, implicitly recognizing the potential for conflict. The main potendal
problems stem from the CBD’s emphasis on ensuring that local and indige-
nous communities—mainly in developing countries—have control over and
reap a share of the bencfits from their own biodiversity-related traditional
knowledge and “informal” innovations. An example of traditional knowledge
is the oral history held by an indigenous community of the herbs and plants
that have medicinal properties—information of grear value to pharmaceutical
researchers searching for new drugs. Informal innovation is innovation that is
carried out by the actual user of the product or system. For example, farmers
have traditionally created innovative new plant varieties by saving seed frem
previous crops, sclecting and planting, generation after gencration, thosc that
Perforln bes[ under t]lei[‘ local COnditionS.

This kind of knowledge and innovation has immense and growing valuc.
Genetic resources provide the foundation for a range of new products and tech-
nological applications in biotechnology, agriculture, medicine and other aress.
Knowledge developed and held in traditional knowledge systems of indigenous
and local communities can provide clues to genetic resources or biochemicals
that can be used for pharmaceuricals, herbal medicines and other products. They
can also provide new genetic material for plant breeders, allowing them to con-
fer desired traits such as pest and drough resistance to crop plants. In onc case
alone, incorporating disease resistance from a Latin American corn variery spared
LS. corn crops from devastation and saved the industry an estimated $6 billicn.

Informal innovation and traditional knowledge do not get equal rreatment
under the TRIPS Agreement. TRIPS emphasizes patents and other intellecrual
property rights defined under conventional intellectual property regimes.
These are almost all held in the developed countries by invenrors and corpo-
rations in the formal research sector. No mechanisms are spelled out thar grant
rraditional communities control over their knowledge and innovations, or that
ensure they reap a share of the benefits therefrom. This treatment fails to deliver
the kinds of incentives recognized by the CBD as essential ro helping preserve
biodiversity. Local communities will have much more reason to help preserve
biodiversity if they derive some income from ir.
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TRIPS, however, does not require national intellectual property rights regimes
to be identical. Individual countries have the right to adopt sigher standards
than TRIPS requires, and they can address concerns related to the CBD by
imposing certain requirements on the process of applying for intellectual
property rights protection, such as certification of origin. Countries can also
create mechanisms within intellectual property rights law to achieve specific
objectives, such as benefit sharing.

5.7.2 TRIPS and agriculture

Strengthening any system of intellectual property rights raises all the stakes
hecause the protection it gives to innovation makes investment in research and
development potentially much more profitable. For agriculture, this dynamic
creates two troubling side-cffects.

The first is that the increasing returns to investment have helped shape an
industry structure where bigger is better. Withour strong intellectual property
protection it would be impossible to invest the tens of millions of dollars nec-
essary to bring new products to market. But since such investments are prof-
itable only the big will survive. This reality has led to a significant concentra-
tion of ownership in the seed industry, with those firms capable of very large
investments increasingly buying out smaller firms to consolidate their market
positions. One of the first results is likely to be higher prices for pmdl]crs hased
on intellectual property such as sceds, since there will be less price comperition
between the few remaining firms.

A second concern is the rapidly shrinking genetic diversity of cultivared species,
as farmers switch from traditional varieties to new high-yielding strains devel-
oped by professional breeders. Beginning decades ago in the Green Revolution,
farmers began to turn away from traditional varieties and to adopr medern
strains thar promised better yields and better resistance to pests and disease. By
providing incentives to breeders to develop the new improved varictics, strength-
ened intellectual property rights contribute to this decline in diversity, although
they are only one of a host of contributing facrors.

TRIPS contains an exemption that allows WTO members to refuse to grant
parents for plants and animals (other than micro-organisms). But if members
wish to deny patents to plants, they must protect them by some “effective sui
generis regime”—a system specially designed for a certain type of intellectual
property—or a combination of the two systems.

The drafters of the TRIPS Agreement undoubtedly had in mind the
International Convention for the Protection of New Varieties of Plants
(UPOV Convention)—a regime that many countries are using. But some
developing countries are creating their own swi generis systems, citing aspects
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of UPQV on which rthey want to improve (see Box 5-3). In the mandared
review of the TRIPS Agreement in the WO (starting in 2000), many devel-
oped countries are expected to push for less flexibility to develop such regimes.

Box 5-3: UPOV [1991] and sustainable development

Some argue that three elements of UPOV’s 1991 Act may conflicr with
sustainable development objecrives:

1. Duration of protection: Twenty years of protection, which may
be too long from a consumer’s perspective.

2. Breeders' exemption: Limited scope for breeders’ exemption—
the traditional free access of breeders to protected material for
research purposes. If the new variety is “essentially derived”
from the original variety, the intellectual property rights must
be shared with the original innovator.

3. Farmers' rights vs. breeders’ rights: Strong protection of breed-
ers’ rights—the intellectual property rights of formal innova-
tors—but no protection of farmers' rights—the intellectual
property rights of informal (typically poor) innovators.

If patents are used to protect plant varieties, they may in fact stifle innovation.
Traditionally, innovation has been based on existing varieties which sciendsts
used for improvements, and for which a breeders’ exemption (the right to use
protected varieties in their research and claim ownership of the results) has been
granted. But pacencs don’t provide for a breeders’ exemption, and rescarchers will
have to pay for access to patented materials used in their rescarch, if they are
allowed access at all. Also, many firms engage in ‘patent stacking —taking out
patents for differcnt aspects of a single innovation, forcing several rovalty appli-
cations and payments. Finally, trends in patent applications allowing tor broad-
ly defined patents based on plant characteristics, rather than on the genes thar
produced those characteristics, may discourage further research. Patents have
been granted, for example, for such broad categories as sunflower seeds with
high oleic acid content. To the extent that such a pacent stifles innovarive
research into improved ways of producing high oleic acid sunflowers, strong
intellectual property rights protection defeats one of its main avowed goals.

5.8 Investment

The links berween investment and trade in goods covered by GATT, TBT and
other W'I'O agreements are straightforward: trade in goods can lead ro investment.
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Asaforeign producer gains a greater share of a national marker, it may make sense
to invest and sell locally rather than continue to export from abroad. Investment
ina foreign country is often based on the expcctation of trade, including the pos-
sibility of importing goods t the investor’s home country. The links are even
stronger where trade in services is concerned. Indeed, the General Agreement on
Trade in Services, concluded as part of the Uruguay Round, contains quite exten-
. .. . . K- - »
sive provisions on investment under the heading of “right of establishment.

Some countries wanted to include investment in the Uruguay Round, but
were unable to get broad agreement to do so. The result was a very narrow
agreement focusing on trade-rclated investment measures known as the
TRIMs Agreement. The question of including investment in further negortia-
tions is again on the rable, with the European Union and Japan advocaring this
approach. And, compared with what it was during the Uruguay Round, the
resistance from developing countries is now less energetic.

"The international debate about investment has long been polarized. One
group of countries—generally, those from the OECD-—has sought to pro-
mote an agreement on investor rights and their protection. In UNCTAD
another group of countries has sought to develop rules governing investor
obligations, Nowhere have both aspects been treated together.

Investment is vital to the prospects for sustainable development. The ultimate
goal of policies to promote sustainable development is to transform the struc-
ture of economies by supporting sustainable activities and discouraging unsus-
tainable ones. Many current activities, and most of our production technolo-
gies, arc known 1o be unsustainable and will need to be modified or replaced.
Bur to do so will require large investments, and, in particular, the most effi-
cient usc of limited capital resources. An appropriately structured internaton-
al investment agreement could help to achieve these aims.

After the successful conclusion of the Uruguay Round, an atcempt was made
to negotiate a Multilateral Agreement on Investment within the OECD. The
draft MAT was modelled on GATT and on many bilateral investment agree-
menss. Tt provided for a range of investor rights and for a dispurtc settlement
process to protect them. Purposely, the MAT remained ambiguous in its insti-
tutional provisions to facilitace its ultimate transfer into the WTO.

Bur MAI negodations were called off after broadly based environmental oppo-
sition had drawn attention to the draft’s shortcomings and after several ozher
interests had joined in opposing the draft MAIL Morcover, as negoriations nearcd
their end, countrics sought so many exceptions to the disciplines imposed by the
MAI that it was rendered much less meaningful.

The problems with an investment agreement go beyond the environmental
objections that were raised. Productive investment is a long-term activicy.
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Facilities built today may stll exist a cencury larer, albeit in much modified
torm. Morcover, foreign investors, unlike traders, acquire exrensive rights in
the host country—for example, the right o employ people, to use environ-
mental resources, to benefit from infrastructure, to transport, export and
import. An investment agreement must balance investor rights with investor
responsibilities ac all stages of the investment process. Thar requires a regime
with characretistics that differ markedly from those of the GATT/WTO
regime, which deals with the discrete activity of a good or service entering a
country. In particular it must be able ro make case-by-case discretionary judg-
ments in a broad framework. In other words, whereas an investment regime
must be rules-based, like the trade regime, it must also be more dynamic and
more willing to engage in discussion with states and investors.

5.9 Government procurement

Government procurement is government purchases of goods and services—
everything from office supplics to jet fighters to consultants. Government
expenditures typically make up a large portion of GDP—10 to 25 per cent in
OECD countries—and what governments decide to buy or not buy can have
an cnormous influcnce on the economy and environment. This fact has led
many governments to begin thinking about how to green their procurement,
making it a force for environmental protection, or at least reduced enviren-
mental damage.

Most such schemes to date have involved either a price preference for goods
that meet certain criteria (for example, recycled paper can be up to 10 per cent
more costly and will still be bought), or a specitfication of the product’s aterib-
utes {for example, all government fleet automobiles must have a certain fuel
efficiency). Because they are administratively simple {though not for the p.r-
chasing agents), they can make a real difference, and because they portray the
government favourably in the public eye, such schemes will undoubredly be
increasingly popular.

The greening of government procurement may have trade implications, Many
of the issucs are the same as those posed by labelling and certification schemes
(sce section 5.4). The purchasing requirements may be based on process and
production method standards—for example, governments may give prefer-
ence to goods made thar release little carbon into the atmosphere. Or they may
simply require a domestic-level ccolabel or environmental management certi-
fication, saving purchasing officers the trouble of verification and auditing.
But, as with labelling, the PPM criteria sct in one country may not always be
relevant in another. And the specifications may be, intentionally or uninten-
tionally, set up in ways that favour domestic producers. Labelling and certifi-
cation dealt with voluntary standards, and so there was some debate over
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whether they were in fact covered by the existing trade rules. But if a govern-
ment requires that all the paper it buys be certified by a domestic ecolabel, we
enter the grey area between voluntary standards and mandatory technical reg-
ufatons.

The WTO's Government Procurement Agreement is different from most of
the WT'O agreements, in that it is plurilateral. This means that countries do
not automarically subscribc by being WT( members, and in fact only a few
currently do. The GPA currently has some 30 signatories, mostly from OECD
countries. The focus of the Agreement is to force governments to tender 5ids
for their purchases transparently and fairly.

Unlike GATT, the GPA docs not prohibit discrimination among like prod-
ucts, bur rather focuses on discrimination between foreign and domestic sup-
pliers. It does demand, though, that any requirements should not be “pre-
pared, adopted or applicd with a view to, or with the effect of, creating unnec-
essary obstacles to international trade”™—a requirement that has yer to be irter-
preted. Tt also mandates that technical specifications should be “based on
international standards, where such exist; otherwise, on national technical
regulations, recognized national standards, or building codes.” A natienal
technical regulation, according o the footnote that modifies this text, is any
standard sct by a recognized body. ISO 14001 presumably fits this bill, and,

arguably, his] \V()llld niost national—lcvcl Ccolabclling programs.

For now these issues are on the horizon. The greening of government pro-
curement is a recent phenomenon. And the GPA is tn an uncertain stace;
WTO members may strengthen it through further negoriations, but no con-
sensus has been reached on the need to do so any time soon. And the
Agreement has yet to be interpreted by a dispute settlement body in a way thac
would clarify how it might treat PPM-based discrimination.

5.10 MEAs and the WTO

According to Agenda 21, international trade and environmental laws should
be mutually supportive. Nowhere is this challenge greater than in the rcla-
tionship between the WTO disciplines and the trade provisions of multilareral
environmental agreements.

Of the 200 or so MEAs currently in existence, over 20 incorporate trade meas-
ures to achieve their goals. This means that the agreements usc restrainrs on
trade in particular substances or products, cither between parties to the treaty
or berween parties and non-parties, or both. Although this is a relarively small
number of MEAs, they are some of the most important: the 1975 Convenrion
on International ‘Trade in Endangered Species of Flora and Fauna (CITES),
the 1987 Montreal Protocol on Substances that Deplete the Ozone Layer, the
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1992 Basel Convention on the Control of Transboundary Movement of
Hazardous Wastes and their Disposal, and the Carragena Biosafery Protocol o
the 1993 Convention on Biological Diversity (see Box 2-3). As well, the
Convenrion on the Control of Persistent Organic Pollutants, currently under
negotiation, will certainly concain rrade measures.

‘Itade-restricting measures in an environmental agreement may serve either of
two purposes {sce the more complete discussion of this topic in section 2.4.4).
First, they may control trade itself, where trade is perceived to be the source of
environmental damage thar the convention seeks to address. CITES, which
requires import and export licences for trade in endangered species, 1s a good
example. Another is the Rotterdam PIC Convention, which calls on partices to
notify other parties before certain types of exports, and allows parties to ban
some imports.

Second, trade-restricting measures play two types of enforcement roles. They
provide an additional incentive to join and adhere o the MEA by barring
non-parties from trading in restricted goods with parties. If you are not a party
to the Basel Convention, for examp[c, you cannot ship waste 0 or import
waste from any of the parties. And these measures help ensure the MEA’s effec-
tiveness, again by resericting trade with non-parties. This prevents “leakage,”
where non-parties simply increase production of the restricred good and ship
it to the parties that have restricted their own production. The Montieal
Protocol, for example, bans trade with non-parties in ozone-depleting sub-
stances and products containing them, a provision that many observers agree
was crucial to the wide international supporr the Protocol has achieved. It is
difficule to see these kinds of enforcement roles being filled without trade
measures.

The problem is that such measures may conflict with WTO rules. Chaprer 3
described the obligations of WO members to observe the most-favoused
nation and national-treatment principles, as well as provisions on eliminar'ng
quantitative restrictions (Articles [, 111 and XI). An agreement that says parties
can use trade restrictions against some countries (non-parties) but not against
others (parties) may violate all three articles. It discriminares between other-
wise “like” products based on their country of origin, it imposes quantitative
restrictions, and it may treat imported goods differently from “like” domesric
goods.

Such trade-restricting measures might be used in two ways. First, a party could
use them against another party {for example, the prior informed consent sys-
tem of the Rotrerdam Convention is used just among partics o the
Convention). Most analysts argue thac this is not a problem, since both coun-
trics have voluntarily agreed to be bound by the MEAs rules, including the use
of trade measures. This may be true where the trade measures in question are
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spclled ouc in the agreement, but problems may arise where the agreement just
spells our objectives, and leaves it to the pardes to make domestic laws o
achieve them. Parties to the Kyoto Protocol, for example, may fulfill their obli-
gations (spelled out in the Protocol) to lower greenhouse gas emissions by any
number of trade-restrictive measures (nor spelled out). Although WTO mem-
bers have expressed hope thar disputes between parties might be setded within
the MEAs themselves, a party complaining about the use of such non-specific
trade measures would almost certainly choose to take its case to the WTO.

Second, a party could use trade measures against a non-party, where both are
WTO members. Here, the non-party has #of voluntarily agreed to be subjected
to the MEA’s trade measures. As with party-to-party measures the trade-
restricting party may be violating the non-party’s rights under WTO rulcs, but
here the non-party might take the matter 1o the WTO even if the measures
are spelled out specifically in the MEA. To date no WTO or GATT dispute
of this type has arisen. The spectre of a potential conflict, however, has gener-
ated considerable concern in the environment and trade communities. As well
as threatening the integrity of existing MEAs, the potential for conflict wich
WTO rules is a near deal-breaking concern in new MEA negotations, as
demonstrated by the difficulties in drafting the Biosafety Protocol, the Kyoto
Protocol and the Rotterdam Convention.

The WTO is addressing this issuc in the CTE, where it has been on the agen-
da since the Committec’s 1995 inception. Three types of proposals have sur-

faced:

1. 'lo interpret the general exceptions of Article XX to create a ‘window’
tor MEAs;

To seck WTO waivers for MEAs case by case; and,

o

3. To draw up lists of criteria or guidelines thar trade measures would
have to meet o be considered acceprable.

Some couneries also suggested that the status quo was sufficient to deal with
the problems of potential conflict.

So far it has been impossible to reach agreemenc. Some countries are con-
cerned that the window approach would set dangerous precedents for other
social issues and open the WTO to protectionism. The waiver approach has
been criticized for failing to provide certainty and guidance to MEA negotia-
tors. And both the waiver approach and the criteria approach seem roo much
like crade policy-makers passing judgment on international environmenral law
(some MFEAs are older and have more members than the WTQO). Some of
these criticisms are blunted by proposals that incorporate elements of more
than one approach.
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In the end it is clearly in the interest of both the environmenr and trade com-
munities to find a solution to the potential conflices between the two regires
of law.
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Institutional issues

‘T'HE PREVIOUS CHAPTERS ANALYZLEL THE LINKAGLS between environment and
crade from a physical and economic as well as a legal and policy perspective. A
number of institutional questions also arise when we attempt to address the
relarionship between trade and the environment. Making trade and enviren-
ment mucually supportive may require changing the existing institutions to
accommodate new concerns, or building new ones. This chapter looks at
mechanisms for openness in trade policy-making at the national and multi-
lateral levels, and at the possible emergence of a new set of institutions to
review trade liberalization agreements.

6.1 Openness in trade policy-making

Openness consists of two basic elements: first, tdmely, easy and full access to
informarion for all those affected; and second, public participation in the deci-
sion-making process. Openness is widely recognized as being valuable to gov-
ernment, since it makes bureaucracies more responsive and accountable, and
can bring more and better information to the decision-making process. The
result of open practice is beteer decisions, particularly in arcas with widespread
impacts such as trade, environment and development policies.

Openness in making trade policy is important for environmental concerns on
at least two levels. The first is at che domesric level, The ideal scenario would
be for all concerned stakcholders to be informed and consulted as govern-
ments seek to define their national interests. The resules of these deliberations
would inform the positions taken by the country’s trade negotiators.

At the multilateral level two major arcas of interest are the WT'O'’s document
derestriction policies and the dispute setdlement mechanisms. A WTO deci-
sion in 1996 measurably improved document dereseriction from whar it Fad
been. And the WTO has constructed an exceptional Web site with access to
all derestricted documents. In the lead up w the WTOs 1999 Seatde
Ministerial Conference, the negotiating positions submitted by all WTO
members were featured on the site, something thar would have been incon-
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ceivable even a few years ago. Bur a number of important restrictions still
remain in effece {see Box 6-1).

Box &-1: Document derestriction in the WTO
All WTO documents are derestricted except for the following:

*  Any document submitted by a member who requests that it be
restricted.

* Al working documents (draft budgets, proposals, reports):
these are considered for derestriction when the relevant report,
proposal or item is adopted, or six months after circulation,
whichever is sooner. Working documents from certain bodies
are treated differently, and are considered for derestriction on a
regular six-month cycle.

*  Minutes of meetings of any WTO body (except those of the
Trade Policy Review Mechanism): these are considered for der-
estriction six months after circulation.

*  Reports of dispute resolution panels: unless a party to the dis-
pute asks for a delay, these are derestricted 10 days after circu-
lation.

*  Thearguments that members submit to dispute resolution panels.

The dispute settlernent procedures are an area of special interest; a number of
environment-related trade disputes have gone through the procedures since
they were established in 1995, The rules here are restrictive by the normal
standards of internadional law: The arguments that the pardes submit to the
panels are restricted, in effect closing the process to public scrutiny unril a
judgment has been rendered. It may not be completely closed from public par-
ticipation, however; the recent shrimp-turtle Appellate Body decision chose to
consider unsolicited briefs submitted by non-governmental organizations. Ir
may be that this decision will set a precedent for accepting the so-called amicus
curaae (friends of the court) briefs. But critics have argued that the usefulness
of such briefs is compromised if the intervenors arc not allowed to read the
arguments of the parties to the dispute.

Openness at the domestic and multilateral levels are linked in two ways. Frst,
policies at the multilateral level char restrict documents may impair the ability of
the public to make meaningful contributions to the debates at the national
level. Second, the resistance to openness at the muldlateral level by some states
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has occurred in part because their domestic-level processes are relatively closed,
and they are wary of granting more rights to the public at the mulilateral level
than they grant their own nationals.

6.2 Environmental assessment of frade agreements

Betore countries send their negotiators into trade talks, they first do their best
to understand how the different negotiating scenarios will play out in cheir
domestic economies. In which sectors should they be fighting hard for
reduced rarifts, and in which should they be striving to maintain protection?
Without an idea of where their interests lie, based on an assessment of poten-
tial economic impacts, they would be negotiating withour having the full pic-
ture.

The same logic underlies the idea of environmental assessment of trade liberal-
ization agreements. A country’s well-being is not only affected by the economic
impacts of trade agreements, but also by how such agreements affect the envi-
rODmC[l[‘d] aﬂd SOCi'd.] stractures, thuS the growing inte[‘CSt irl an assessment
which considers the implications for the environment (see Box 6-2). Perhaps
the greatest value of environmental assessments in identifying problems and
possibilities is that they bring a wide varicty of perspectives to the analysis,
including those of non-trade governmental ministries, and non-governmental
organizations with expertise in cnvironmental and social issues. The scope,
boundaries and focus of such assessments, however, will have to be determined
by countries based on their development priorities and other environmental
and socio-economic considerations.

Box &-2: Environmental assessments of frade agreements
in practice

* In 1993 the OECD Ministerial Council recommended that
“governments should examine or review trade and environmen-
tal policies and agreements with potentially significant effects on
the other policy area early in their development to assess the
implications for the other policy area and to identify alternative
policy options for addressing concerns.”

* The U.S. and Canada undertook assessments of the environ-
mental impacts of both NAFTA and the Uruguay Round, and
are undertaking ex ante (forward-looking) assessments of possi-
ble future negotiations.

*  The North American Commission for Environmental Cooperation
assessed the environmental effects of NAFTA.
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» The EU commissioned a “sustainability impact assessment” of
its negotiating position for the propesed Millennium Round of
trade negotiations. If a round does occur other countries are
likely to do the same.

+  An increasing number of environmental economists are under-
taking independent assessments of liberalization in particular
sectors.

Environmental assessments grow out of an established legal institution in
many countries, where it is required to conduct environmental reviews of cer-
tain types of projects and policies. In some countries the procedures to be fol-
lowed in such reviews are spelled out in great detail. Usually, they will include
extensive participation from the public as part of the process.

A number of oprions are available for the timing of such assessments. They can
be conducted before negotiations take place, to help shape negotiating posi-
tions. They can occur continually during negotiations. Or they can occur after
the negotiations have finished, to try to identify the effects of a concluded
agreement. [n fact, all chree oprions are different exerciscs and serve to com-
plement cach ocher.

Asscssments often strive to identify not only potential problems, but also poli-
cies that could address those problems. These might be so-called “flanking”
measures—complementary policies or measures o mitigate expected impacts,
such as increased environmensal protection. They might also be safeguards
built into the liberalization agreement itself. Or they might be modifications
to the proposed scope or depth of liberalization.

'I'he challenges of conducting thorough environmental or sustainability assess-
ments are enormous. Very few, if any, countries have adequate environmenral
data. And even with such daca in hand, analysts then need to model how trade
liberalization has impacts on the cconomy, and how environmental effects
flow from those economic changes. If the analysis is expanded from an envi-
ronmental to a sustainable development focus, we add another layer of com-
plexity. How do we bring in such key variahles as income distriburion, health,
nurrition, education and urban migration? Despite the complexities, sustain-
abilicy assessments will probably continue to be undertaken and refined, since
a blurred vision of the future is better than none at all.
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7.
Environmental aspects of regional frade
agreements

THIS CHAPTER LOOKS AT three very different trade agreements—NAFTA, the
EU and Mercosur—to explorc the different approaches each has adopted in
addressing the issues of trade and environment.

/.1 The North American Free Trade Agreement

NAFTA is a trade agreement berween Canada, Mexico and che United Statcs,
which entered into force fanuary 1, 1994. NAFTA has side accords (separate
non-trade agreements) on labour and the environment, without which it is
doubtful the U.S. would have accepted the Agreement.

The environmental agreement created the Commission for Environmental
Cooperation, which promotes environmental cooperation among the three
countries, and by which dispute settlement provisions can be invoked if a
country persistently fails to enforce environmental laws that have conferred a
trade benefit. Note that the CEC itself does not set standards in the various
countrics, though parr of its mandate is to help harmonize them upward.
Racher, its role in such disputes is to see that enforcement of existing laws takes
place. It is also charged with, among other things, monitoring the environ-
mental effects of NAFTA.

/4.1 Investment: Chapter 17

In NAFTASs Article 11 the parties promise that they will not ey w ateract
investment by relaxing or ignoring domestic health, safety or environmental
regulations. This is a laudable promise, bur there is no enforcement mecha-
nism to ensure thac it is kept.

Other patts of Chapter 11 strive to ensure that forcign NAFTA investors will
be safe from harassment by host governmeuts. They do not allow expropria-
ton withour due process, for example, and in general oblige host governments
to follow the same standards for forcign investors as they do for domestic ones.
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Recent rescarch has shown, however, thar these provisions have been defined in
unintended ways, and have been used to attack environmental laws in all three
countrics. Investors have filed a number of suits against the three govern-
ments—few of which have yet been sertled—alleging that their investment
interests are damaged by environmental regulations. In one case a U.S. firm
argued that a Canadian ban on exports of PCBs {a cancer-causing harardous
wastc) violated the principle of national treatment, since U.S. waste processors
were deprived of a source of business while Canadian waste processors were 10t

7.1.2 Standards: Chapters 7 and @

NAFTA deals with sanitary and phytosanitary (SPS) measures in Chapter 7,
and all other standards-related measures {SRM}, including environmencal
standards, in Chapter 9. The two chapters outline how the parties should
establish their respective levels of protection, set the standards which achieve
those levels of protection, and base those standards on science.

For both kinds of standards, NAFTA gives parties the right to establish thelev-
cls of protection they find appropriate. But with SPS measures on non-human
health issues, the parties must do a sort of cost-benefic analysis of the problem
and the solutions, and arc bound to enact the most cost-cffective solution. All
SPS measures must also avoid differences in levels of protection in difterent
cases, where those differences resule in discrimination against foreign-oro-
duced goods. A party could not, for example, set low levels of protection on
the fruits that it grows, and high levels on those it must import.

Having established the appropriate level of protection, the parties must draft
legislation to achieve it. The SPS text requires that any measure be “necessary”
to achicve the level of protection the parry has chosen. In the GATT/WTO,
“neccssary” was at one point held to mean “least-trade restrictive,” a condition
disliked by environmenralists and others. The U.S. claims that the partics
agreed not to use this test, bur there is no legal agreement to thar effect.

NAFTA also specifies that the parties’ standards should be “based on scientif-
ic principles.” In practice, this means (according to the U.S. interpretation)
thar although science must be used to determine the risks posed by a product,
regulators can then set the tolerable risk at any level they like. In other words,
scicnce is not used to choose the appropriate levels of protection—this is a
public policy choice—but only to determine the risks, which are then in turn
used to determine levels of protection.

‘The NAFTA standards text seems to incorporate a precautionaty appreach;
Articles 907.3 of the SRM text and 715.4 of the SPS text allow parties to enact
environment, health and safety measures even where scientific evidence is
inadequate to assess risk.
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/.1.3 International environmental agreements: Chapter 104

NAFTA Arricle 104 lists seven internarional environmental agreements, and
agrees that they will rump NAFTA in the case of disagreement. The scven

IEAs are the following:
*  The Montreal Protocal;
* The Bascl Convention (when all three parties have ratified);
+ CITES; and
*  Four bilateral treaties.

This seems a step in the right direction—how to deal with 1EAs is a topic of
great controversy in the WTO. Bur NAFTA parties are all signatories to these
agreements, and much of the WTO controversy is over dispures between sig-
natories and non-signatories.

And then there is the fine print. The domestic laws resulting from these THAs
must be those “least inconsistent with the other provisions of [NAFTA].” So
a party would have to show that a challenged measure could not have been
somehow “better,” or more consistent with NAFTA, But the more NAFTA-
consistent alternative does not need to be politically or economically feasible.

7.2 The European Union

"The European Union is the most highly evolved international organization. [t
is the product of more than 40 ycars of efforc to integrate the countries of
Europe cconomically and politically. Beginning with six members in 1954 and
restricted ro the coal and steel secrors of the cconomy, the EU now encom-
passes 15 members, all major aspects of economic policy as well as many relaced
policy areas. Including yet more members is foreseen. Ar the heare of the EU
is a customs union—and now a single market—with a common external tar-
itf Tt is a supranational organization, widely interpreted as providing for the
shared exercise of its member states sovereignty.

The EU can legislatc in the sense thar it can adopt binding legal instruments
through the action of its institutions alone. For chis purpose it has a complex
institutional structare, involving legislative, executive, judicial and advisory
organs. Most important among thesc are the Council—the ultimare legislative
authority made up of representacives of the member states, the directly elected
European Parliament which shares legislative responsibility, the Commission
as executive organ, and the European Court of Justice.

The EU has two principal legislative instruments, the Regulation and the
Directive. Regulations are directly applicable and are used for technical aspects
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of issues where the EU has exclusive competence—for example, trade or
adjusting agriculcural prices. Directives are the instrument of choice for most
environmental issues since they determine the objectives to be achieved buc
leave member states free to choose the means of implementing them. In prac-
tice, directives can be technically quite detailed in those areas where upward
harmonization is sought.

As the EU expanded its legislative reach internally it has also acquired the
external responsibility for che areas subject to Furopean legislation. As a resulr,
the EU and its member statcs engage in a complex internal negoriaring process
before any international negotiacions. In principle this process takes place in
the Council, but a specialized body prepares Council decisions on trade: the
Article 133 Commitree. In international negotiations often the boundary
shifts between those arcas that fall into the responsibility of member states,
those chat are the exclusive domain of the EU, or those that are shared berween
them.

Within the WTO, the EU speaks with a single voice on all commercial policy
matters, Because GAT'T originared as an administrative agreement rather than
a formal international treacy, representation of the EU in the WTO falls te the
executive organ of the EU, the Commission. As a result, individual member
states of the EU have a limited role in the WTO burt the EU as a2 whole is one
of the two must important acrors in the organization. No decisions can be
taken withourt it

The EU has developed extensive environmental legislation. As the shape of
markets changes, essential market disciplines, including environmental
requirements, must be adjusted to reflect the structure of integrated European
markess. EU environmenral legislation has more than 300 items, covering
every aspect of environmental policy. Directives cover emission standards and
quality objectives for water; managing hazardous and domestic waste; packag-
ing; atmospheric emissions from plants and vehicles; air quality standards and
the stratospheric ozone layer; all aspects of toxic substances control; nature
protection, migratory birds, endangered species; wildlife; noise; and climate
change. Furthermore, EU legislation addresses impact assessment, freedom of
information, ccolabelling, eco-management and auditing, and has established
financial and economic instruments for environmental management. The
FU’s Common Agricultural Policy provides substantial sums of money tor
protection of nature in rural areas.

Environmental management is a responsibilicy shared between the FU and
member states, whereas trade lies exclusively wich the EU. This asymmetry has
rendered the balancing of environmens and trade interests more difficule since
the functions of key actors are different in the two areas of policy.
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7.3 Mercosur

Mercosur—Mercado Comin del Sur or the Southern Common Market—is a
subregional integration agreement involving Brazil, Argentina, Uruguay and
Paraguay, with Chile and Bolivia holding special associated status. It is now a
customs union (all members have the same tariffs to the outside world) and is
committed eventually to becoming a full common market. In this sense it
aspires to regional integration like the EU, rather than a free trade area like
NAFTA.

The Mercosur structure, though still evolving, provides several environment-
related innovations. Mechanisms for public participation were provided in the
original Protocol of Ouro Preto, through a Foro Consultive Economico y Social
or social and economic advisory council, which exists as part of the Mercosur
institutional structure. This forum receives information from labour, business
and consumer representatives. Experts from the public also attend relevant
meetings of Mercosur’s many technical subcommittees.

More explicit environment and trade linkages are made through various legal
mechanisms that combine as clements of a developing regime. Several resolu-
tions of the Grupo Mercado Comnin and decisions of the Consejo de Mercado
Comzin have touched upon issues such as pesticides, encrgy policies and rrans-
port of hazardous products. In addition, meetings of the four countrics’ envi-
ronment ministers taid a foundation for co-operation in the subregion on
these issues. As a result, the Canela Declaration of 1992 created an informal
working group, the Reunion Especializada en Medio Ambiente, to study envi-
ronmental laws, standards and practices in the four countries. This forum
evolved into the creation ot a Sub-Grupo No. 6 on the environment, which is
one of the recognized technical working bodies of Mercosur. This group has
discussed issues such as environmenc and competitiveness, non-tariff barriers
to trade, and common systems of environmental information.

This body has been involved for over two years in negotiating a new environ-
mental protocol, which is being added ro the Treaty of Asuncion of Mercosur.,
A comprehensive stand-alone treaty, this draft agreement provides for upward
harmonization of environmental management systems and increased co-oper-
ation on shared ecosystems, in addition to mechanisms for social participa-
tion. Tt includes provisions on instruments for environmental management,
including quality standards, environmental impact assessment methods, envi-
ronmental monitoring and costing, environmental information systems and
certification processes. It also includes a section on protected areas, and one on
conservation and sustainable use of natural resources, including biological
diversity and proposed language on biosafety, wildlife, forests, soil, armosphere
and warer conservation. It also includes provisions for protecting health and
quality of life, social participation, regional co-operation and other gencral
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mechanisms for implementing the protocol. The regime is still evolving, and
the challenge at hand is to ensure that the promise of the protocol docs lead
to effective regional co-operation and action on these issues and objectives.

Suggested readings

NAFTA

Mann, Howard and Konrad von Molrke. “NAFTA’ Chapter 11 and the
environment: Addressing the impacts of the investor-seate process on the
environment.” Winnipeg: 1ISD, 1999. <htp://iisd.ca/trade/chapterl 1.hem>

Johnston, Pierre Mate and Andre Beaulieu. The environment and NAFTA:
Understanding and implementing the new continental law. New York: Island
Press, 1996.

cU

von Moltke, Konrad. The Maastricht Treaty and the Winnipeg principles on
trade and sustainable development. Winnipeg: [ISD, 1995.
<hup:/fiisd.ca/pdf/maastricht.pdf>.

Mercosur
Tussie, Diana and Patricia Vasquez. “Regional integration and building
blocks: The case of Mercosur,” in Diana Tussie, ed., The environment and

international trade negotiations: Developing country stakes. New York:
TDRC/Macmillan Press, 1999.
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Conclusion

The main goal of this handbeok is to make the complex relationship berween
the environment and international trade more understandable and accessible
to policy-makers, non-governmental organizations and the public. The book
also aims to dispel the idca thac the rclationship between, trade, the enviren-
ment and development can easily be described as either negative or positive, [t
is an immensely complex interaction that varies from country to country, sec-
tor to sector, and firm to firm. There are both threats and opportunities in this
rchationship for countries, local communities and firms pursuing cconormic
development and environmental protection.

The challenge, for alt these stakeholders, is to exploit the opportunities and
reduce the threats, and in so doing to maximize the ner positive contribution
that trade can make to sustainable development. A broader and clearer under-
standing of the linkages between trade, environment and development amog
all stakcholders is a prerequisite for seizing those opportunities and reducing
those threats.

The conclusions that can be drawn from chis handbook are essentially abour
rescarch and consensus-building, enhancement of international co-operation,
and defining new and more balanced and parricipatory procedures for inter-
national policy-making on these issues. In particular, formal assessments of the
environmental impaces of trade liberalization and the crade implications of
environmental policies will have to be undertaken. These assessments will have
1o take account of rhe interrelated cconomic and social cffects of cnviron-
mental and trade policies, through integrated assessmenc techniques.

Research and assessment need to be undertaken in a participarory manner thar
includes all the relevant stakeholders. At the national level this implies involy-
ing civil socicty as well as government officials; at che internacional level chis
implies financial and technical assistance for developing councrics and those
with economics in transition to build their capacity to undertake this analys's.
This assistance, and the broader awarcness of the linkages it fosters, will help
build consensus on the policy integration challenges that arc faced, and the
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solutions that will then have to be developed at both nacional and interna-
tional levels.

Tnternarional negotiations which lead to new trade agreements will also have
to be characterized by more balanced and equitable participation of developed
and developing countries, if those agreements are to accurately reflect the
needs and conditions in all countries. We also hope that an ¢nhanced under-
standing and awareness of trade, cnvironment and development linkages will
inform implementation of existing, and negotiation of new, multilateral envi-
ronmental agreements, enabling them better to respond to the necds and con-
ditions in countries at differing levels of development.

Achieving these objectives requires first a broader understanding of the link-
ages between the environment and trade, and the policies designed to foster
both. UNEP and TISD hope thac this handbook will foster that broader
understanding, and both organizations remain open to suggestions to improve
the handbook in this regard, and offer their collaboration and partnership to
the same end.
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